TOWN OF BLACK MOUNTAIN BOARD OF ALDERMEN
REQUEST FOR BOARD ACTION
Meeting Date: May 13, 2019
SUBJECT:

Building Permit Ordinance Text Amendment, Call for a Public Hearing

AGENDA INFORMATION
Agenda Location:
Item Number:
Department:
Contact:
Presenter:

Consent
5C
Building, Planning and Zoning Services Department
Jessica Trotman, Planning Director
Jessica Trotman, Planning Director

BRIEF SUMMARY: The updated ordinance reflects requirements of the building permit, to ensure the

town has authority to require these documents in order to have a building permit issued. The origin of
this amendment is to require sewer permits or MSD service approval prior to acquiring a building
permit.

MOTION FOR CONSIDERATION: To call for a public hearing for building permit ordinance text
amendments to be held on Monday, June 10, 2019 at 6:00 p.m. or as soon thereafter as possible, in the
Board Room of Town Hall at 160 Midland Avenue.
FUNDING SOURCE: N/A

ATTACHMENTS: Draft Ordinance

MANAGER’S COMMENTS AND RECOMMENDATIONS:

ORDINANCE NO. #O-19-11

ORDINANCE TO AMEND APPENDIX A, SECTIONS 2.1.4 AND 2.1.5 THE TOWN OF
BLACK MOUNTAIN CODE OF ORDINANCES

WHEREAS, the North Carolina Building Code: Administrative Code and Policies Chapter 1
Section 106.3.1 requires the Town utilize a permit application, and obtain information needed for
that purpose, and;
WHEREAS, changes in other regulatory requirements created a need to update Appendix A,
Sections 2.1.4 and 2.1.5 of the Town of Black Mountain Code of Ordinances.
NOW, THEREFORE, BE IT RESOLVED that Appendix A, Chapter 2 Section 2.1, is
amended to read as follows
2.1.4 - Town zoning authorization and building permit required.
A. Permit required before work is begun. Failure to obtain a written permit prior to beginning of
construction shall be a misdemeanor as provided in N.C.G.S. §160A-417(f) and constitute a
violation of this article and subject the offender to a civil penalty of $50.00 per day, with each day
after the beginning of work being a separate violation. A stop order will be issued and remain in
effect until the work done is removed or a permit is properly applied for and approved. Penalties
may be waived in cases of emergency repairs or hardship as determined by the building inspector.
Questions concerning whether or not specific work or jobs need a permit should be directed to the
town building inspector's office.
B. Zoning, stormwater and fire safety authorization required. No building permit will be issued
until the town zoning administrator has provided his or her authorization that the proposed
structure or use is compliant with the zoning district in which it is located. The town fire
prevention inspector must provide his or her authorization that the project is compliant with the
town fire district ordinance. The permit must also be reviewed and approved by the storm water
and floodplain administrator.
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C. Permits issued for approved developments and lots only. The building permit shall not be issued
for construction of infrastructure in a new subdivision until the preliminary plat is approved, and
building permits for construction on new lots which are created by the subdivision of land shall
not be issued until the subdivision plat is approved. Building permits for existing lots shall be
issued if the
D. False statements. False statements on any application for a permit shall be grounds for
immediate revocation or denial of such license or permit.

2.1.5 - Application for a building permit.
A. Applications for building permits shall include a site plan or plot plan drawn to scale showing:
1. The actual dimensions and shape of the lot to be built upon.
2. Exact sizes, location, and dimensions of the proposed building or alteration.
3. Location of the lot with respect to adjacent rights-of-way.
4. Location and dimensions of off-street parking and ingress and egress to such space.
B. Approval and proof of payment of required MSD service application or facilities fee
(whichever is applicable as determined by MSD) or approval from Buncombe County Health
Department for septic installation.
C. Proof of the availability of potable water to project and evidence that any required easements
or encroachment permits have been obtained.
D. Any additional information that may be applicable and lawfully required by the building
inspector which at a minimum, includes the following:
1.

Two sets of plans

2.

Premise number from energy utility

3.

Stormwater control plan, if stormwater control measures are required

4.

Residential stormwater solution worksheet, if stormwater control is required

5.

Manual J calculations

6.

Boundary line survey

7.

Elevation certificate

8.

Buncombe County Sediment and Erosion Control Permit, if required
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9.

Lien Agent Appointment

10.

House numbers on the outside of the house, visible from the street (if a remodel)

11.

New mechanical systems are required to have a duct blast test.

READ, APPROVED AND ADOPTED by a vote of ____ to ____ on this 10th day of June, 2019.

__________________________________
Don Collins, Mayor

ATTEST:
___________________________________
Angela Reece, Town Clerk
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NORTH CAROLINA
BUNCOMBE COUNTY
THIS AGREEMENT, made and entered into this ___ day of ____________, 2019, by and
between the COUNTY OF BUNCOMBE, a political subdivision of the State of North Carolina,
(hereinafter sometimes referred to as “County”) and the TOWN OF BLACK MOUNTAIN, a
municipal corporation organized and existing under the laws of the State of North Carolina
(hereinafter sometimes referred to as “Town”);
WITNESSETH:
WHEREAS, the County and the Town have power pursuant to General Statutes 153A445 and Article 20 of Chapter 160A of the North Carolina General Statutes to jointly exercise any
function which they have been granted the power to exercise alone and to enter into contracts
or agreements to specify the details of these joint undertakings; and
WHEREAS, the parties feel that it would be to their mutual advantage as well as the
advantage of all citizens of the County and Town for the County to bill and collect both the
County and Town taxes upon the terms and conditions hereinafter set out.
NOW, THEREFORE, in consideration of the mutual covenants of the parties hereto and
for the purposes aforesaid, it is hereby agreed between the County and Town as follows:
1. This agreement shall cover the collection of taxes for a Three (3) year period
beginning July 1, 2019 and ending June 30, 2022.
2. Unless sooner terminated as herein provided, the parties hereto may extend this
Agreement for successive terms of three (3) years each provided such extensions
are agreed to between the parties in writing.
3. That during the term of this agreement Buncombe County will bill and collect for the
Town its real estate, business personal, personal property taxes, including the
Town's fee charged for motor vehicles licensed within the Town, any taxes related
to motor vehicles, and, subject to the provisions set forth below, any lien for special
assessments made and confirmed by the Town (collectively "Town taxes");
provided, however, the parties hereto understand that the County must comply
with applicable limitations on use of remedies as same are prescribed in GS §105378.
4. That should the Town make any special assessments as authorized by Ch. 160A of
the General Statutes then the Town shall make the following accommodations for
County's collection of such special assessments:
a. Town shall provide County with at least 90 days advance notice of the date
the Town anticipates that it will confirm any assessment roll;

b. County shall be entitled to charge a one-time setup fee of $7,500 in
preparation for billing and collecting of the liens on each lot, parcel, or tract
assessed;
c. County shall be entitled to charge a recurring annual fee of $18.50 per bill
on each lot, parcel, or tract assessed for the term of the assessment or until
each such lien is paid in full whichever occurs first;
d. Town will be responsible for development of a special assessment file in the
agreed-upon file format (included as Appendix to this Agreement). Town
shall be responsible for the accuracy and integrity of the data provided in
the file; and
e. Town will provide staff resources for data validation, testing, and other
activities required during the setup phase.
5. That for its services in billing and collecting Town taxes for Fiscal Year 2020, the
Town will pay the County 2% of all amounts collected on behalf of the Town
beginning July 1, 2019.
6. That in addition to the foregoing fee, the Town agrees to pay the County the actual
additional cost the County may incur as a result of future annexation by the Town;
said additional cost, if any, shall be separately listed and itemized.
7. That in addition to the foregoing fee, the Town agrees to pay its pro rata share of
any professional expenses which the County may incur in collection of Town and
County taxes (e.g., attorney fees, appraisal expenses, auditing expenses, etc.). The
expenses herein contemplated are those which would be incurred to collect taxes
requiring the use of professional help not available on the County Tax Collector’s
staff. Buncombe County will exercise restraint in expenditures to collect tax bills for
which the amount of tax to be collected is small and the likelihood of collecting is
poor. The Town is aware that the County may decide to employ one or more outside
agencies (such as collection agencies) to locate missing taxpayers for either a fixed
fee or for a percentage of the taxes collected. The Town consents to such
arrangement.
8. That the portion of tax collections to which the Town is entitled shall be paid to the
Town by electronic transfer into the Town's North Carolina Capital Management
Trust Account (herein "NCCMT") by weekly electronic transfer on Mondays for the
preceding week's receipts. Further, should any payment not be received within the
time frame specified in this paragraph, the Town shall be entitled to receive interest
lost for late payments into the Town's NCCMT from the County calculated as to the
date and rate they would have received from the Town's NCCMT. It is agreed that
upon request in writing by the County Finance Director, the Town Finance Director
shall have the ability to waive the lost interest from late payments if the County has
a reasonable explanation for the late payment. The waiver of the Town Finance
Director shall not be unreasonably withheld.
9. That the Town agrees to adopt any County discount rate that may be afforded to
citizens who pay their taxes early. It is understood the Town agrees to adopt a
resolution to forgo collection of ad valorem tax bills that do not exceed five dollars

($5.00) pursuant to G.S. 105-321(f). It is also understood the Town agrees to adopt
a resolution regarding small overpayments and underpayments of one dollar or less
($1.00) pursuant to G.S. 105-357(c).
10. That the Buncombe County Tax Collector shall maintain records showing the
amount of taxes assessed and collected for the County separate and apart from the
amount of taxes assessed and collected for the Town and other taxing units.
11. That insofar as practical and permitted by law, all steps in the collection of County
and Town taxes shall be combined to the end that the consolidation of the two tax
collecting departments shall be given the full scope authorized by law, and in this
connection, the Town delegates to the County its authority to collect, compromise
and settle disputed tax claims.
12. That only one bill shall be mailed to the taxpayer owing taxes to both of the taxing
units, except for any motor vehicle tax, which is separately billed. In the event of a
partial payment on such consolidated tax bill, the amount of such payment shall be
proportionately credited against taxes due each unit.
13. The tax records relating to taxes due to the Town shall be available to the Town, its
agents and employees at all reasonable times.
14. That the Buncombe County Tax Collector shall have full power and authority to
collect taxes due the Town by any legal means and to perform any and all other
duties imposed by law upon the Town Tax Collector with respect to Town taxes.
15. That with respect to delinquent tax items due both the County and Town, the
Buncombe County Tax Collector may cause actions to be brought for foreclosure of
said tax liens in the name of the County, or both the Town and the County. If taxes
are delinquent to one of the taxing units and not to the other, tax collection
measures may be brought in the name of the unit to which the taxes are due.
16. That penalties and interest collected from a taxpayer and discounts allowed to a
taxpayer shall be properly apportioned between the County and the Town where
the same taxpayer makes payments on property taxable by both units.
17. That the County shall make available to the Town analysis of each year’s levy when
it is compiled. The analysis may include billing scrolls by name, by parcel
identification number and by tax value, Top 10 (ten) delinquent taxpayers list, TR-2
value report, Motor Vehicle reports, etc.
18. That either party may terminate this Agreement effective at the end of the then
current fiscal year by giving the other party written notice of termination of
agreement on or before January 31 of any tax year covered by this Agreement.
19. Amendments to this agreement shall be effective only when reduced to writing and
adopted in the same manner as this Agreement is required to be adopted.

20. This Agreement may be executed in several counterparts, including separate
counterparts. Each shall be an original, but all of them together constitute the same
instrument.

[Signature Pages Follows]

SIGNATURE PAGE 1 OF 2 TO AGREEMENT BETWEEN
BUNCOMBE COUNTY AND TOWN OF BLACK MOUNTAIN
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
in their corporate names by their duly authorized officers, all by authority of their governing
bodies of each of their taxing units duly adopted, this the day and year first above written.
BUNCOMBE COUNTY

By: _____________________________
Brownie Newman, Chairman
Board of County Commissioners
ATTEST:
__________________________
Lamar Joyner, Clerk to the Board
STATE OF NORTH CAROLINA
COUNTY OF BUNCOMBE
I, _________________________, Notary Public for said County and State, has personal
knowledge of the identity of Lamar Joyner, and hereby certifies that said Lamar Joyner, Clerk to
the Board, personally appeared before me this day and acknowledged that he is Clerk to the
Board of Commissioners of County of Buncombe and that Brownie Newman is the Chairman of
the Board of Commissioners of Buncombe County, and that by authority duly given and as the
act of the County of Buncombe, the foregoing instrument was signed in its name by said
Chairman, sealed with its official seal, and voluntarily attested to by himself as its Clerk as the
act and deed of the County of Buncombe, all by authority duly given by its governing body.
Witness my hand and notarial seal, this the ___ day of _____________, 2019.
_________________________
Notary Public
My commission expires
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BUNCOMBE COUNTY AND TOWN OF BLACK MOUNTAIN
TOWN OF BLACK MOUNTAIN

BY:
ATTEST:

____________________________
Josh Harrold, Town Manager
Town of Black Mountain

__________________________
Angela Reece, Town Clerk
Town of Black Mountain
STATE OF NORTH CAROLINA
COUNTY OF BUNCOMBE
I, ________________________, a Notary Public in and for the aforesaid County and
State, do hereby certify that NAME, Town Clerk, personally came before me this day and duly
acknowledged that she is the duly appointed Town Clerk of the Town of Black Mountain, and
that Josh Harrold is the Town Manager of the Town of Black Mountain, and that by authority
duly given and as the act of the Town of Black Mountain, the foregoing instrument was signed in
its name by said Mayor, sealed with its official seal, and voluntarily attested to by herself as its
Clerk as the act and deed of the Town of Black Mountain, all by authority duly given by its
governing body
WITNESS my hand and Notarial Seal, this the ____ day of ____________, 2019.

My Commission Expires:
This instrument has been preaudited
in the manner required by The Local
Government Budget and Fiscal Control Act

Dean Luebbe
Finance Officer, Town of Black Mountain

____________________________
Notary Public

April 12, 2019

PROPOSAL FOR SERVICES – EXHIBIT A
SUBMITTED TO: Josh Harrold
Town Manager – Town of Black Mountain
160 Midland Ave.
Black Mountain, NC 28711
SUBMITTED FOR: Estimate for Engineering Services for
NC-9 Sidewalk – Phase II
Black Mountain, North Carolina
I. SCOPE OF SERVICES:
Thank you for allowing us to provide you this proposal with anticipated Scope of Services and
Projected Fees for the “NC-9 Sidewalk-Phase II” project. Information provided is based on our
experience with past projects and our understanding of this project based on the information we
have collected and have been provided to date.

PHASE V – EXTEND SIDEWALK FROM Dogwood Lane to the end of Cheshire
A. Survey:
1. Collect topographical information and update existing utility location survey along
Cheshire property.

B. Construction Documents:
1. Prepare Construction Plans & Specifications detailing the proposed sidewalk
that will extend from Dogwood Road to the end of Cheshire property.
2. Submit Grading, Erosions Control, & Storm Drainage plans to NCDENR for
land disturbance permit.
3. Submit necessary Right of Way Encroachment Agreements to NCDOT as
necessary for construction of any improvements within NC-9 right of way.

Mailing Address: P.O. Box 5432, Asheville, NC 28813
200 Swannanoa River Rd Asheville, NC 28805
Phone 828-252-5388 Fax: 828-252-5365

1210 S. Main Street, Waynesville, NC 28786
Phone: 828-452-4410 Fax: 828-456-5455

Josh Harrold
April 12, 2019
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C. Contract Administration:
1. Prepare Bid Documents and Contract Documents necessary to complete the bidding
process and coordinate the bid opening.
2. Assistance with bidding, bid tabulation and quantities as requested.
3. Address questions from bidders and coordinate any necessary addendum items.
4. Review bids for accuracy, prepare certified bid tabulation, confirm bidders’
qualifications and licensing, and make recommendation of award to the client.
5. Assist in assuring contract documents are completed and executed completely
including bonding and insurance requirements.
6. Assist in execution of Contract and issuance of Notice to Proceed.
7. Evaluate contractor’s payment applications and any potential change order requests
and make recommendations to Town of Black Mountain staff on release of funds to
contractor.
D. Construction Observation:
The following is a list of construction observation services, which will be provided as
required and on an as needed basis.
1. Schedule and attend construction meetings, including pre-construction,
monthly, and other meetings. Estimated number of meetings: three (3).
2. Review shop drawings and other submittals for compliance with approved
plans.
3. Visit the site periodically to determine general compliance of the work with
the plans and specifications. Inspection and/or approval shall not constitute a
guarantee that the work complies with the plans and specifications and will
not relieve the Contractor of its primary obligation to adhere to the plans and
specifications. Engineer shall have no obligation as to Contractor’s means or
methods or compliance with OSHA or other health and safety regulations.
Estimated number of visits: three (3).
4. Attend one final inspection to determine that all items have been installed in
general conformance with the plans and specifications.

Mailing Address: P.O. Box 5432, Asheville, NC 28813
168 Patton Ave. Asheville, NC 28805
Phone 828-252-5388 Fax: 828-252-5365

52 Walnut Street, Waynesville, NC 28786
Phone: 828-452-4410 Fax: 828-456-5455

Josh Harrold
April 12, 2019
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II.

CLIENT RESPONSIBILITIES:

The Client shall provide Civil Design Concepts, P.A., with base site information in AutoCAD
format, including: building plans, program descriptions, budget or other information, as may be
required to complete the work; OR Client shall agree to reimburse Civil Design Concepts, P.A.
for the cost of obtaining the information required.
The Client shall hold harmless and indemnify Civil Design Concepts, P.A. against injury loss or
damage arising out of the negligent acts, errors or omissions arising from information supplied
by others.
Further, the Client shall identify and designate one individual to act on behalf of the Client for
reviews and approvals. The Client shall identify any special definitions or conditions required for
invoicing for services rendered.
III.

ADDITIONAL SERVICES

All additional work requested by the Client will be billed on an hourly basis or a negotiated lump
sum fee. Extra work may include, but not be limited to:
1. Multiple phases of construction (This proposal assumes single-phase construction.)
2. Changes in Scope of Services as defined within this proposal
3. Easement negotiations
4. Changes required due to Contractor error or easement negotiations.
5. Design modifications requested by Client after submittals.
6. Flood study or No Rise Certifications
7. Structural designs
8. Geotechnical investigation or designs
9. Fast track packaging of construction documents
10. Retaining wall design. A geotechnical engineer sub-consultant may be necessary.
11. Any environmental permitting more than NWP from USACE.
IV.

SCHEDULE

Civil Design Concepts, P.A. will begin work upon acceptance of this proposal, unless otherwise
specified, and will work to meet all reasonable schedules established by the Client.
V.

PROJECTED FEES

Fees for the above scope of services are estimated as follows:
A. Survey

$

2,500

B. Construction Documents:

$

9,500

C. Contract Administration:

$

3,500

D. Construction Observation:

$

2,500

TOTAL:

$

18,000

Mailing Address: P.O. Box 5432, Asheville, NC 28813
168 Patton Ave. Asheville, NC 28805
Phone 828-252-5388 Fax: 828-252-5365

52 Walnut Street, Waynesville, NC 28786
Phone: 828-452-4410 Fax: 828-456-5455

Josh Harrold
April 12, 2019
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*Estimated fee based upon attached fee schedule. Actual costs at hourly rates of Civil
Design Concepts, P.A. personnel assigned to project as follows:
Principal Engineer
Senior Project Engineer
Associate Project Engineer
Construction Administrator
Senior Civil Engineer Technician
Contract Administrator
Civil Engineer Technician
CAD Technician
Construction Inspector
Office Administrator

$140/hr
$125/hr
$100/hr
$100/hr
$95/hr
$90/hr
$80/hr
$70/hr
$60/hr
$40/hr

Any work in addition to that outlined in the Scope of Services listed above will be billed on an
hourly basis according to the rate schedule shown or a negotiated lump sum fee. Additional
Services will only be performed under written authorization from the Client. These rates are
valid through December 31, 2019 at which time the Client will be notified in writing of any rate
changes.
Reimbursable expenses are not included in the cost of services. Reimbursable expenses shall
include the following: long distance telephone, postage, fax, and photographs, travel @
$0.60/mi., meals and other incidental expenses shall be a direct charge per receipts.
Printing and reproduction of plans and specifications will be billed at a 1.1 multiplier of cost.
Payment for services rendered shall be made monthly, due within ten days of the receipt of
invoice, for all work completed through the last pay period in the preceding month or according
to a schedule provided by the Client. Any invoice outstanding for more than 30 days after
receipt will be subject to an interest charge of 1-1/2% per month.

Mailing Address: P.O. Box 5432, Asheville, NC 28813
168 Patton Ave. Asheville, NC 28805
Phone 828-252-5388 Fax: 828-252-5365

52 Walnut Street, Waynesville, NC 28786
Phone: 828-452-4410 Fax: 828-456-5455

VI

PROPOSAL DURATION

This proposal shall be valid for thirty (30) days. Upon acceptance, it shall become an agreement
between the Client and Civil Design Concepts, P.A.
VII ADDITIONAL TERMS AND CONDITIONS
Included are two (2) copies of our Consulting Services Agreement and this Proposal For
Services. If the terms of the Agreement and the Proposal are acceptable, please execute both
documents and return one (1) original copy of each to our office.
When executed this Agreement may be terminated for convenience within 15 days written notice
Town of Black Mountain or if either party fails substantially
by Civil Design Concepts, P.A. or _____________________,
to perform through no fault of the other and does not commence correction of such
nonperformance within 5 days of written notice and diligently complete the correction thereafter.
In the event of termination, Civil Design Concepts, P.A. shall be paid for all authorized services
performed and reimbursable expenses incurred to the date of notification. Any expenses
incurred by Civil Design Concepts, PA. due to termination of project by Client shall be paid by
April 12 2019
Client. Respectfully submitted ________________________

______________________________________
Jesse Gardner, P.E.
Civil Design Concepts, P.A.

Josh Harrold

April 12 2019
________________________________
(Date)

________________________________
(Date)

Town of Black Mountain

Mailing Address: P.O. Box 5432, Asheville, NC 28813
168 Patton Avenue Asheville, NC 28801
52 Walnut Street – Suite 9, Waynesville, NC 28786
Phone 828-252-5388 Fax 828-252-5365
Phone: 828-452-4410 Fax: 828-456-5455

CONSULTING SERVICES AGREEMENT
April 12 2019
Town of Black Mountain
Josh Harrold
This contract entered into __________________
by & between _____________________,
__________________________
hereinafter called the Client, & Civil
Design Concepts, P.A.; Witnesseth that:
Whereas, the Client desires to engage Civil Design Concepts (sometimes referred to as “CDC”) to provide consulting services; and,
Whereas, the Client finds that the attached Scope of Services and terms of this agreement are acceptable; and,
Whereas, Civil Design Concepts desires to provided said services and agrees to do so for the compensation and upon the terms
and conditions as hereinafter set forth,
Now, therefore, the parties hereto do mutually agree as follows:
1. Scope of Services: Civil Design Concepts shall provide the services
attached hereto in the Exhibit A “Proposal For Services”, dated
April 12 2019
____________
to this Agreement, hereinafter called services. Additional
services will be invoiced in accordance with the attached rate and fee
schedule.

Concepts has no control over market conditions or bidding procedures, Civil
Design Concepts cannot warrant that bids, ultimate construction cost, or project
economics will not vary from these opinions. Based thereon, Client waives any
and all claims against CDC which arise out of any opinion of probable construction
cost provided.

2. Standard of Care: Civil Design Concepts will perform its services using
that degree of skill and diligence normally employed by professional
engineers or consultants performing the same services at the time these
services are rendered. CDC shall have the right to rely on any and all
information furnished by Client without any requirement to verify same.

8. Termination: This Agreement may be terminated for convenience by either the
Client or Civil Design Concepts with 15 days written notice or if either party fails
substantially to perform through no fault of the other and does not commence
correction of such non performance within 5 days of written notice and diligently
complete the correction thereafter. On termination, Civil Design Concepts will be
paid for all authorized work performed up to the termination date plus reasonable
project closeout costs.

3. Authorization to Proceed: Execution of this Consulting Services
Agreement will be considered authorization for Civil Design Concepts to
proceed unless otherwise provided for in this Agreement or as otherwise
modified by the attached project schedule.
4. Changes in Scope: The Client may request changes in the Scope of
Services provided in this Agreement. If such changes affect Civil Design
Concepts cost of or time required for performance of the services, an
equitable adjustment will be made through an amendment to this Agreement.
Any additional services resulting from a change in scope of services will be
pre-approved by the client.
5. Compensation: The Client shall pay the compensation to Civil Design
Concepts set forth in the Exhibit “A”, Section V. “Cost For Services”, as
described in the proposal attached hereto. Unless otherwise provided in the
Cost For Services, Civil Design Concepts shall submit invoices to the Client
monthly (by the 15th day of the month) for work accomplished under this
agreement and the Client agrees to make payment to Civil Design Concepts
within thirty (30) days of receipt of the invoices. Client further agrees to pay
interest on all accounts invoiced and not paid or objected to for a valid cause
in writing within said time period at a rate of 1-1/2 percent per month (18
percent per annum), until paid. Client agrees to pay Civil Design Concepts’
cost of collection of the amounts due and unpaid after sixty (60) days,
including but not limited to, court costs and attorney’s fees. Civil Design
Concepts shall not be bound by any provision such as contained in a
purchase order or wherein Civil Design Concepts waives any rights to a
mechanic’s lien or any provision conditioning Civil Design Concepts’ right to
receive payment for its work upon payment to the Client by any third party.
These general conditions are notice, where required, that Civil Design
Concepts shall file a lien whenever necessary to collect past due amounts.
The Client agrees that failure to make payment in full within thirty (30) days,
or raise any specific objection to the services rendered or charge therefore
shall constitute a waiver of any such objection or claim as to any issue Client
may have and the failure to make payment or raise any objection as herein
required shall bar any claim against CDC in tort or contract. It is also
mutually agreed that should the Client fail to make prompt payments as
described herein, Civil Design Concepts reserves the right to immediately
stop all work under this agreement until all accounts are brought current or
terminate this agreement, in the sole discretion of CDC.
6. Personnel: Civil Design Concepts represents that it has, or will secure at
their own expense, all personnel required to perform the services under this
agreement and that such personnel will be fully qualified and adequately
supervised to perform such services. It is mutually understood that
should the scope of services require outside subcontracted services, Civil
Design Concepts may employ those services at their discretion.
7. Opinions or Estimates of Cost: Any costs estimates provided by Civil
Design Concepts shall be considered opinions of probable costs. These
along with project economic evaluations provided by Civil Design Concepts
will be on a basis of experience and judgment, but, since Civil Design

Client initials______

JG
CDC initials_______

Civil Design Concepts liability for Client’s
9. Limitation of Liability:
damages will, in aggregate, not exceed 1,000,000 for the Scope of Services
referenced herein. This provision takes precedence over any conflicting
provision of this Agreement or any documents incorporated into it or
referenced by it. This limitation of liability will apply whether Civil Design
Concepts liability arises under breach of contract or warranty; tort,
including negligence; strict liability; statutory liability; or any other cause of
action, and shall include Civil Design Concepts’ directors, officers,
employees and subcontractors. Limits of liability may be increased upon
request by Client for additional fees paid.
10. Assignability: This agreement shall not be assigned or otherwise transferred
by either Civil Design Concepts or the Client without the prior written consent of
the other. Assignability of this contract will not unreasonably be withheld.
11. Severability: The provisions of this Consulting Services Agreement shall be
deemed severable, and the invalidity or enforceability of any provision shall not
affect the validity or enforceability of the other provisions hereof. If any provision
of this consulting services agreement is deemed unenforceable for any reason
whatsoever, such provision shall be appropriately limited, and given effect to the
extent that it may be enforceable.
12. Ownership of Documents: CDC shall retain all ownership and common law
property rights in all documents, calculations, drawings, maps (together the
“Documents”). Upon full and final payment to CDC pursuant to this contract, CDC
will grant a one-time, nonexclusive license in the Documents for Client’s use on
this Project/ Client agrees that the deliverables are intended for the exclusive use
and benefit of, and may be relied upon for this project only by the Client and will
not be used otherwise. In the event Client fails to pay all sums when due, CDC
reserves the right to withdraw its Documents from any governmental agency to
which same have been submitted for the purpose of obtaining approvals or
permits and Client acknowledges that it shall have no right to make any use of the
Documents whatsoever unless payments are made to CDC in accordance with
this Agreement. Client agrees that CDC shall have the right to obtain an injunction
to restrain such use if at any time Client fails to make payments to CDC.
13. Excusable Delay: If performance of service is affected by causes beyond Civil
Design Concepts control, project schedule and compensation shall be equitably
adjusted.
14. Indemnification: Client agrees to indemnify, defend and hold Civil Design
Concepts, its agents, employees, officers, directors and subcontractors harmless
from any and all claims, and costs brought against Civil Design Concepts which
arise in whole or in part out of the failure by the Client to promptly and completely
perform its obligations under this agreement, and as assigned in the Exhibit A, or
from the inaccuracy or incompleteness of information supplied by the Client and
reasonably relied upon by Civil Design Concepts in performing its duties or for
unauthorized use of the deliverables generated by Civil Design Concepts.

Page 1 of 2

15. Choice of Law: This Agreement shall be governed by the internal laws
of the State of North Carolina.
16. Entire Agreement: This Agreement contains all of the agreements,
representations and understandings of the parties hereto and supersedes
any previous understandings, commitments, proposals, or agreements,
whether oral or written, and may only be modified or amended as herein
provided; and as mutually agreed.
17. Attachments to this document:

Exhibit A, “Proposal For Services”
Josh Harrold
for: ________________________
Town of Black Mountain
Company: __________________
April 12 2019
Date: ______________________

Civil Design Concepts, P.A.

Client Authorized Signature: __________________________

Signature: __________________________

Josh Harrold
Print Name: _______________________________________

Jesse Gardner, P.E.
Name: _____________________________

Town Manager
Title: ____________________________________________
Address: _________________________________________

168 Patton Avenue
Asheville, NC 28801
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52 Walnut Street – Suite 9
Waynesville, NC 28786

April 12, 2019
PROPOSAL FOR SERVICES – EXHIBIT A
SUBMITTED TO: Josh Harrold
Town Manager – Town of Black Mountain
160 Midland Ave.
Black Mountain, NC 28711
SUBMITTED FOR: Estimate for Engineering Services for
NC-9 Sidewalk – Phase III
Black Mountain, North Carolina
I. SCOPE OF SERVICES:
Thank you for allowing us to provide you this proposal with anticipated Scope of Services and
Projected Fees for the “NC-9 Sidewalk-Phase III” project. Information provided is based on our
experience with past projects and our understanding of this project based on the information we
have collected and have been provided to date.

PHASE V – EXTEND SIDEWALK from Cheshire to Lakey Gap Road
A. Survey & Easement Plats:
1. Collect topographical information and update existing utility location survey along
NC-9 from Cheshire to Lakey Gap.
2. Prepare necessary easement plats for the proposed sidewalk route. (It appears that 3-4
Easement Plats will be necessary)
B. Preliminary Feasibility / Analysis:
1. Develop Conceptual Design for the proposed sidewalk extension and
determine approximate location and easement size for the affected property
owners.
2. Conduct a public meeting with stake holders as necessary (i.e. specifically
property owners that easements will be needed from).
3. Revise preliminary design based on stake holder comments and prepare
preliminary budget estimate for the construction of the sidewalk.
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C. Construction Documents:
1. Prepare Construction Plans & Specifications detailing the proposed sidewalk
that will extend from Cheshire to Lakey Gap.
2. Submit Grading, Erosions Control, & Storm Drainage plans to NCDENR for
land disturbance permit.
3. Submit necessary Right of Way Encroachment Agreements to NCDOT as
necessary for construction of any improvements within NC-9 right of way.
D. Contract Administration:
1. Prepare Bid Documents and Contract Documents necessary to complete the bidding
process and coordinate the bid opening.
2. Assistance with bidding, bid tabulation and quantities as requested.
3. Address questions from bidders and coordinate any necessary addendum items.
4. Review bids for accuracy, prepare certified bid tabulation, confirm bidders’
qualifications and licensing, and make recommendation of award to the client.
5. Assist in assuring contract documents are completed and executed completely
including bonding and insurance requirements.
6. Assist in execution of Contract and issuance of Notice to Proceed.
7. Evaluate contractor’s payment applications and any potential change order requests
and make recommendations to Town of Black Mountain staff on release of funds to
contractor.
E. Construction Observation:
The following is a list of construction observation services, which will be provided as
required and on an as needed basis.
1. Schedule and attend construction meetings, including pre-construction,
monthly, and other meetings. Estimated number of meetings: three (3).
2. Review shop drawings and other submittals for compliance with approved
plans.
3. Visit the site periodically to determine general compliance of the work with
the plans and specifications. Inspection and/or approval shall not constitute a
guarantee that the work complies with the plans and specifications and will
not relieve the Contractor of its primary obligation to adhere to the plans and
specifications. Engineer shall have no obligation as to Contractor’s means or
methods or compliance with OSHA or other health and safety regulations.
Estimated number of visits: three (3).
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4. Attend one final inspection to determine that all items have been installed in
general conformance with the plans and specifications.
II.

CLIENT RESPONSIBILITIES:

The Client shall provide Civil Design Concepts, P.A., with base site information in AutoCAD
format, including: building plans, program descriptions, budget or other information, as may be
required to complete the work; OR Client shall agree to reimburse Civil Design Concepts, P.A.
for the cost of obtaining the information required.
The Client shall hold harmless and indemnify Civil Design Concepts, P.A. against injury loss or
damage arising out of the negligent acts, errors or omissions arising from information supplied
by others.
Further, the Client shall identify and designate one individual to act on behalf of the Client for
reviews and approvals. The Client shall identify any special definitions or conditions required for
invoicing for services rendered.
III.

ADDITIONAL SERVICES

All additional work requested by the Client will be billed on an hourly basis or a negotiated lump
sum fee. Extra work may include, but not be limited to:
1. Multiple phases of construction (This proposal assumes single-phase construction.)
2. Changes in Scope of Services as defined within this proposal
3. Easement negotiations
4. Changes required due to Contractor error or easement negotiations.
5. Design modifications requested by Client after submittals.
6. Flood study or No Rise Certifications
7. Structural designs
8. Geotechnical investigation or designs
9. Fast track packaging of construction documents
10. Retaining wall design. A geotechnical engineer sub-consultant may be necessary.
11. Any environmental permitting more than NWP from USACE.
IV.

SCHEDULE

Civil Design Concepts, P.A. will begin work upon acceptance of this proposal, unless otherwise
specified, and will work to meet all reasonable schedules established by the Client.
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V.

PROJECTED FEES

Fees for the above scope of services are estimated as follows:
A. Survey

$

6,500

B. Preliminary Feasibility Analysis:

$

3,500

C. Construction Documents:

$

9,500

D. Contract Administration:

$

3,500

E. Construction Observation:

$

2,500

F. Easement Negotiations (hourly not to exceed)

$

5,000

TOTAL:

$

30,500

*Estimated fee based upon attached fee schedule. Actual costs at hourly rates of Civil
Design Concepts, P.A. personnel assigned to project as follows:
Principal Engineer
Senior Project Engineer
Associate Project Engineer
Construction Administrator
Senior Civil Engineer Technician
Contract Administrator
Civil Engineer Technician
CAD Technician
Construction Inspector
Office Administrator

$140/hr
$125/hr
$100/hr
$100/hr
$95/hr
$90/hr
$80/hr
$70/hr
$60/hr
$40/hr

Any work in addition to that outlined in the Scope of Services listed above will be billed on an
hourly basis according to the rate schedule shown or a negotiated lump sum fee. Additional
Services will only be performed under written authorization from the Client. These rates are
valid through December 31, 2019 at which time the Client will be notified in writing of any rate
changes.
Reimbursable expenses are not included in the cost of services. Reimbursable expenses shall
include the following: long distance telephone, postage, fax, and photographs, travel @
$0.60/mi., meals and other incidental expenses shall be a direct charge per receipts.
Printing and reproduction of plans and specifications will be billed at a 1.1 multiplier of cost.
Payment for services rendered shall be made monthly, due within ten days of the receipt of
invoice, for all work completed through the last pay period in the preceding month or according
to a schedule provided by the Client. Any invoice outstanding for more than 30 days after
receipt will be subject to an interest charge of 1-1/2% per month.
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VI

PROPOSAL DURATION

This proposal shall be valid for thirty (30) days. Upon acceptance, it shall become an agreement
between the Client and Civil Design Concepts, P.A.
VII ADDITIONAL TERMS AND CONDITIONS
Included are two (2) copies of our Consulting Services Agreement and this Proposal For
Services. If the terms of the Agreement and the Proposal are acceptable, please execute both
documents and return one (1) original copy of each to our office.
When executed this Agreement may be terminated for convenience within 15 days written notice
Town of Black Mountain or if either party fails substantially
by Civil Design Concepts, P.A. or _____________________,
to perform through no fault of the other and does not commence correction of such
nonperformance within 5 days of written notice and diligently complete the correction thereafter.
In the event of termination, Civil Design Concepts, P.A. shall be paid for all authorized services
performed and reimbursable expenses incurred to the date of notification. Any expenses
incurred by Civil Design Concepts, PA. due to termination of project by Client shall be paid by
April 12 2019
Client. Respectfully submitted ________________________

______________________________________
Jesse Gardner, P.E.
Civil Design Concepts, P.A.

Josh Harrold

April 12 2019
________________________________
(Date)

________________________________
(Date)

Town of Black Mountain
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CONSULTING SERVICES AGREEMENT
April 12 2019
Town of Black Mountain
Josh Harrold
This contract entered into __________________
by & between _____________________,
__________________________
hereinafter called the Client, & Civil
Design Concepts, P.A.; Witnesseth that:
Whereas, the Client desires to engage Civil Design Concepts (sometimes referred to as “CDC”) to provide consulting services; and,
Whereas, the Client finds that the attached Scope of Services and terms of this agreement are acceptable; and,
Whereas, Civil Design Concepts desires to provided said services and agrees to do so for the compensation and upon the terms
and conditions as hereinafter set forth,
Now, therefore, the parties hereto do mutually agree as follows:
1. Scope of Services: Civil Design Concepts shall provide the services
attached hereto in the Exhibit A “Proposal For Services”, dated
April 12 2019
____________
to this Agreement, hereinafter called services. Additional
services will be invoiced in accordance with the attached rate and fee
schedule.

Concepts has no control over market conditions or bidding procedures, Civil
Design Concepts cannot warrant that bids, ultimate construction cost, or project
economics will not vary from these opinions. Based thereon, Client waives any
and all claims against CDC which arise out of any opinion of probable construction
cost provided.

2. Standard of Care: Civil Design Concepts will perform its services using
that degree of skill and diligence normally employed by professional
engineers or consultants performing the same services at the time these
services are rendered. CDC shall have the right to rely on any and all
information furnished by Client without any requirement to verify same.

8. Termination: This Agreement may be terminated for convenience by either the
Client or Civil Design Concepts with 15 days written notice or if either party fails
substantially to perform through no fault of the other and does not commence
correction of such non performance within 5 days of written notice and diligently
complete the correction thereafter. On termination, Civil Design Concepts will be
paid for all authorized work performed up to the termination date plus reasonable
project closeout costs.

3. Authorization to Proceed: Execution of this Consulting Services
Agreement will be considered authorization for Civil Design Concepts to
proceed unless otherwise provided for in this Agreement or as otherwise
modified by the attached project schedule.
4. Changes in Scope: The Client may request changes in the Scope of
Services provided in this Agreement. If such changes affect Civil Design
Concepts cost of or time required for performance of the services, an
equitable adjustment will be made through an amendment to this Agreement.
Any additional services resulting from a change in scope of services will be
pre-approved by the client.
5. Compensation: The Client shall pay the compensation to Civil Design
Concepts set forth in the Exhibit “A”, Section V. “Cost For Services”, as
described in the proposal attached hereto. Unless otherwise provided in the
Cost For Services, Civil Design Concepts shall submit invoices to the Client
monthly (by the 15th day of the month) for work accomplished under this
agreement and the Client agrees to make payment to Civil Design Concepts
within thirty (30) days of receipt of the invoices. Client further agrees to pay
interest on all accounts invoiced and not paid or objected to for a valid cause
in writing within said time period at a rate of 1-1/2 percent per month (18
percent per annum), until paid. Client agrees to pay Civil Design Concepts’
cost of collection of the amounts due and unpaid after sixty (60) days,
including but not limited to, court costs and attorney’s fees. Civil Design
Concepts shall not be bound by any provision such as contained in a
purchase order or wherein Civil Design Concepts waives any rights to a
mechanic’s lien or any provision conditioning Civil Design Concepts’ right to
receive payment for its work upon payment to the Client by any third party.
These general conditions are notice, where required, that Civil Design
Concepts shall file a lien whenever necessary to collect past due amounts.
The Client agrees that failure to make payment in full within thirty (30) days,
or raise any specific objection to the services rendered or charge therefore
shall constitute a waiver of any such objection or claim as to any issue Client
may have and the failure to make payment or raise any objection as herein
required shall bar any claim against CDC in tort or contract. It is also
mutually agreed that should the Client fail to make prompt payments as
described herein, Civil Design Concepts reserves the right to immediately
stop all work under this agreement until all accounts are brought current or
terminate this agreement, in the sole discretion of CDC.
6. Personnel: Civil Design Concepts represents that it has, or will secure at
their own expense, all personnel required to perform the services under this
agreement and that such personnel will be fully qualified and adequately
supervised to perform such services. It is mutually understood that
should the scope of services require outside subcontracted services, Civil
Design Concepts may employ those services at their discretion.
7. Opinions or Estimates of Cost: Any costs estimates provided by Civil
Design Concepts shall be considered opinions of probable costs. These
along with project economic evaluations provided by Civil Design Concepts
will be on a basis of experience and judgment, but, since Civil Design

Client initials______

JG
CDC initials_______

Civil Design Concepts liability for Client’s
9. Limitation of Liability:
damages will, in aggregate, not exceed 1,000,000 for the Scope of Services
referenced herein. This provision takes precedence over any conflicting
provision of this Agreement or any documents incorporated into it or
referenced by it. This limitation of liability will apply whether Civil Design
Concepts liability arises under breach of contract or warranty; tort,
including negligence; strict liability; statutory liability; or any other cause of
action, and shall include Civil Design Concepts’ directors, officers,
employees and subcontractors. Limits of liability may be increased upon
request by Client for additional fees paid.
10. Assignability: This agreement shall not be assigned or otherwise transferred
by either Civil Design Concepts or the Client without the prior written consent of
the other. Assignability of this contract will not unreasonably be withheld.
11. Severability: The provisions of this Consulting Services Agreement shall be
deemed severable, and the invalidity or enforceability of any provision shall not
affect the validity or enforceability of the other provisions hereof. If any provision
of this consulting services agreement is deemed unenforceable for any reason
whatsoever, such provision shall be appropriately limited, and given effect to the
extent that it may be enforceable.
12. Ownership of Documents: CDC shall retain all ownership and common law
property rights in all documents, calculations, drawings, maps (together the
“Documents”). Upon full and final payment to CDC pursuant to this contract, CDC
will grant a one-time, nonexclusive license in the Documents for Client’s use on
this Project/ Client agrees that the deliverables are intended for the exclusive use
and benefit of, and may be relied upon for this project only by the Client and will
not be used otherwise. In the event Client fails to pay all sums when due, CDC
reserves the right to withdraw its Documents from any governmental agency to
which same have been submitted for the purpose of obtaining approvals or
permits and Client acknowledges that it shall have no right to make any use of the
Documents whatsoever unless payments are made to CDC in accordance with
this Agreement. Client agrees that CDC shall have the right to obtain an injunction
to restrain such use if at any time Client fails to make payments to CDC.
13. Excusable Delay: If performance of service is affected by causes beyond Civil
Design Concepts control, project schedule and compensation shall be equitably
adjusted.
14. Indemnification: Client agrees to indemnify, defend and hold Civil Design
Concepts, its agents, employees, officers, directors and subcontractors harmless
from any and all claims, and costs brought against Civil Design Concepts which
arise in whole or in part out of the failure by the Client to promptly and completely
perform its obligations under this agreement, and as assigned in the Exhibit A, or
from the inaccuracy or incompleteness of information supplied by the Client and
reasonably relied upon by Civil Design Concepts in performing its duties or for
unauthorized use of the deliverables generated by Civil Design Concepts.

Page 1 of 2

15. Choice of Law: This Agreement shall be governed by the internal laws
of the State of North Carolina.
16. Entire Agreement: This Agreement contains all of the agreements,
representations and understandings of the parties hereto and supersedes
any previous understandings, commitments, proposals, or agreements,
whether oral or written, and may only be modified or amended as herein
provided; and as mutually agreed.
17. Attachments to this document:

Exhibit A, “Proposal For Services”
Josh Harrold
for: ________________________
Town of Black Mountain
Company: __________________
April 12 2019
Date: ______________________

Civil Design Concepts, P.A.

Client Authorized Signature: __________________________

Signature: __________________________

Josh Harrold
Print Name: _______________________________________

Jesse Gardner, P.E.
Name: _____________________________

Town Manager
Title: ____________________________________________
Address: _________________________________________

168 Patton Avenue
Asheville, NC 28801
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52 Walnut Street – Suite 9
Waynesville, NC 28786

April 1, 2019
PROPOSAL FOR SERVICES – EXHIBIT A
SUBMITTED TO: Josh Harrold
Town Manager – Town of Black Mountain
160 Midland Ave.
Black Mountain, NC 28711
SUBMITTED FOR: Estimate for Engineering Services for
Black Mountain Ave. Sidewalk
Black Mountain, North Carolina
I. SCOPE OF SERVICES:
Thank you for allowing us to provide you this proposal with anticipated Scope of Services and
Projected Fees for the “Black Mountain Ave. Sidewalk” project. Information provided is based
on our experience with past projects and our understanding of this project based on the
information we have collected and have been provided to date.
A. Survey
1.Complete boundary survey to determine right of way, ground topo (1’ contours) and
utility locates for project area.
B. Preliminary Feasibility / Analysis:
1. Develop Conceptual Design for the proposed sidewalk extension and
determine approximate location and easement size for the affected property
owners.
2. Conduct a meeting with stake holders as necessary (i.e. specifically property
owners that easements will be needed from if necessary).
3. Revise preliminary design based on stake holder comments and prepare
preliminary budget estimate for the construction of the sidewalk.
C. Construction Documents:
1. Prepare Construction Plans & Specifications detailing the proposed sidewalk
that will extend from Vance Ave. to the end of Black Mountain Ave.
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2. Submit Grading, Erosions Control, & Storm Drainage plans to NCDENR for
land disturbance permit.
3. Submit necessary Right of Way Encroachment Agreements to NCDOT as
necessary for construction of any improvements within NCDOT right of way.
D. Contract Administration:
1. Prepare Bid Documents and Contract Documents necessary to complete the bidding
process and coordinate the bid opening.
2. Assistance with bidding, bid tabulation and quantities as requested.
3. Address questions from bidders and coordinate any necessary addendum items.
4. Review bids for accuracy, prepare certified bid tabulation, confirm bidders’
qualifications and licensing, and make recommendation of award to the client.
5. Assist in assuring contract documents are completed and executed completely
including bonding and insurance requirements.
6. Assist in execution of Contract and issuance of Notice to Proceed.
7. Evaluate contractor’s payment applications and any potential change order requests
and make recommendations to Town of Black Mountain staff on release of funds to
contractor.
E. Construction Observation:
The following is a list of construction observation services, which will be provided as
required and on an as needed basis.
1. Schedule and attend construction meetings, including pre-construction,
monthly, and other meetings. Estimated number of meetings: three (3).
2. Review shop drawings and other submittals for compliance with approved
plans.
3. Visit the site periodically to determine general compliance of the work with
the plans and specifications. Inspection and/or approval shall not constitute a
guarantee that the work complies with the plans and specifications and will
not relieve the Contractor of its primary obligation to adhere to the plans and
specifications. Engineer shall have no obligation as to Contractor’s means or
methods or compliance with OSHA or other health and safety regulations.
Estimated number of visits: three (3).
4. Attend one final inspection to determine that all items have been installed in
general conformance with the plans and specifications.
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II.

CLIENT RESPONSIBILITIES:

The Client shall provide Civil Design Concepts, P.A., with base site information in AutoCAD
format, including: building plans, program descriptions, budget or other information, as may be
required to complete the work; OR Client shall agree to reimburse Civil Design Concepts, P.A.
for the cost of obtaining the information required.
The Client shall hold harmless and indemnify Civil Design Concepts, P.A. against injury loss or
damage arising out of the negligent acts, errors or omissions arising from information supplied
by others.
Further, the Client shall identify and designate one individual to act on behalf of the Client for
reviews and approvals. The Client shall identify any special definitions or conditions required for
invoicing for services rendered.
III.
ADDITIONAL SERVICES
All additional work requested by the Client will be billed on an hourly basis or a negotiated lump
sum fee. Extra work may include, but not be limited to:
1. Multiple phases of construction (This proposal assumes single-phase construction.)
2. Changes in Scope of Services as defined within this proposal
3. Easement negotiations
4. Changes required due to Contractor error or easement negotiations.
5. Design modifications requested by Client after submittals.
6. Flood study or No Rise Certifications
7. Structural designs
8. Geotechnical investigation or designs
9. Fast track packaging of construction documents
10. Retaining wall design. A geotechnical engineer sub-consultant may be necessary.
11. Any environmental permitting more than NWP from USACE.
IV.
SCHEDULE
Civil Design Concepts, P.A. will begin work upon acceptance of this proposal, unless otherwise
specified, and will work to meet all reasonable schedules established by the Client.
V.

PROJECTED FEES

Fees for the above scope of services are estimated as follows:
A. Survey
B. Preliminary Feasibility Analysis:
C. Construction Documents:
D. Contract Administration:
E. Construction Observation:
TOTAL:

$
$
$
$
$
$

6,500
3,500
9,500
3,500
2,500
25,500
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*Estimated fee based upon attached fee schedule. Actual costs at hourly rates of Civil
Design Concepts, P.A. personnel assigned to project as follows:
Principal Engineer
Senior Project Engineer
Associate Project Engineer
Construction Administrator
Senior Civil Engineer Technician
Contract Administrator
Civil Engineer Technician
CAD Technician
Construction Inspector
Office Administrator

$140/hr
$125/hr
$100/hr
$100/hr
$95/hr
$90/hr
$80/hr
$70/hr
$60/hr
$40/hr

Any work in addition to that outlined in the Scope of Services listed above will be billed on an
hourly basis according to the rate schedule shown or a negotiated lump sum fee. Additional
Services will only be performed under written authorization from the Client. These rates are
valid through December 31, 2019 at which time the Client will be notified in writing of any rate
changes.
Reimbursable expenses are not included in the cost of services. Reimbursable expenses shall
include the following: long distance telephone, postage, fax, and photographs, travel @
$0.60/mi., meals and other incidental expenses shall be a direct charge per receipts.
Printing and reproduction of plans and specifications will be billed at a 1.1 multiplier of cost.
Payment for services rendered shall be made monthly, due within ten days of the receipt of
invoice, for all work completed through the last pay period in the preceding month or according
to a schedule provided by the Client. Any invoice outstanding for more than 30 days after
receipt will be subject to an interest charge of 1-1/2% per month.
VI.
PROPOSAL DURATION
This proposal shall be valid for thirty- (30) days. Upon acceptance, it shall become an agreement
between the Client and Civil Design Concepts, P.A.
VII.

ADDITIONAL TERMS AND CONDITIONS

Included are two (2) copies of our Consulting Services Agreement and this Proposal For
Services. If the terms of the Agreement and the Proposal are acceptable, please execute both
documents and return one (1) original copy of each to our office.
When executed this Agreement may be terminated for convenience within 15 days written notice
by Civil Design Concepts, P.A. or the Town of Black Mountain, or if either party fails
substantially to perform through no fault of the other and does not commence correction of such
non performance within 5 days of written notice and diligently complete the correction
thereafter.
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In the event of termination, Civil Design Concepts, P.A. shall be paid for all authorized services
performed and reimbursable expenses incurred to the date of notification. Any expenses
incurred by Civil Design Concepts, PA. due to termination of project by Client shall be paid by
Client.
Respectfully submitted this 1st day of April, 2019.
______________________________________
Jesse Gardner, P.E.
(Date)
Civil Design Concepts, P.A.

___________________________________
Josh Harrold, Town Manager
(Date)
Town of Black Mountain
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CONSULTING SERVICES AGREEMENT

April 12 2019 by & between _____________________,
Town of Black Mountain
Josh Harrold
This contract entered into __________________
__________________________
hereinafter called the Client, & Civil
Design Concepts, P.A.; Witnesseth that:
Whereas, the Client desires to engage Civil Design Concepts (sometimes referred to as “CDC”) to provide consulting services; and,
Whereas, the Client finds that the attached Scope of Services and terms of this agreement are acceptable; and,
Whereas, Civil Design Concepts desires to provided said services and agrees to do so for the compensation and upon the terms
and conditions as hereinafter set forth,
Now, therefore, the parties hereto do mutually agree as follows:
1. Scope of Services: Civil Design Concepts shall provide the services
attached hereto in the Exhibit A “Proposal For Services”, dated
April 12 2019
____________
to this Agreement, hereinafter called services. Additional
services will be invoiced in accordance with the attached rate and fee
schedule.

Concepts has no control over market conditions or bidding procedures, Civil
Design Concepts cannot warrant that bids, ultimate construction cost, or project
economics will not vary from these opinions. Based thereon, Client waives any
and all claims against CDC which arise out of any opinion of probable construction
cost provided.

2. Standard of Care: Civil Design Concepts will perform its services using
that degree of skill and diligence normally employed by professional
engineers or consultants performing the same services at the time these
services are rendered. CDC shall have the right to rely on any and all
information furnished by Client without any requirement to verify same.

8. Termination: This Agreement may be terminated for convenience by either the
Client or Civil Design Concepts with 15 days written notice or if either party fails
substantially to perform through no fault of the other and does not commence
correction of such non performance within 5 days of written notice and diligently
complete the correction thereafter. On termination, Civil Design Concepts will be
paid for all authorized work performed up to the termination date plus reasonable
project closeout costs.

3. Authorization to Proceed: Execution of this Consulting Services
Agreement will be considered authorization for Civil Design Concepts to
proceed unless otherwise provided for in this Agreement or as otherwise
modified by the attached project schedule.
4. Changes in Scope: The Client may request changes in the Scope of
Services provided in this Agreement. If such changes affect Civil Design
Concepts cost of or time required for performance of the services, an
equitable adjustment will be made through an amendment to this Agreement.
Any additional services resulting from a change in scope of services will be
pre-approved by the client.
5. Compensation: The Client shall pay the compensation to Civil Design
Concepts set forth in the Exhibit “A”, Section V. “Cost For Services”, as
described in the proposal attached hereto. Unless otherwise provided in the
Cost For Services, Civil Design Concepts shall submit invoices to the Client
monthly (by the 15th day of the month) for work accomplished under this
agreement and the Client agrees to make payment to Civil Design Concepts
within thirty (30) days of receipt of the invoices. Client further agrees to pay
interest on all accounts invoiced and not paid or objected to for a valid cause
in writing within said time period at a rate of 1-1/2 percent per month (18
percent per annum), until paid. Client agrees to pay Civil Design Concepts’
cost of collection of the amounts due and unpaid after sixty (60) days,
including but not limited to, court costs and attorney’s fees. Civil Design
Concepts shall not be bound by any provision such as contained in a
purchase order or wherein Civil Design Concepts waives any rights to a
mechanic’s lien or any provision conditioning Civil Design Concepts’ right to
receive payment for its work upon payment to the Client by any third party.
These general conditions are notice, where required, that Civil Design
Concepts shall file a lien whenever necessary to collect past due amounts.
The Client agrees that failure to make payment in full within thirty (30) days,
or raise any specific objection to the services rendered or charge therefore
shall constitute a waiver of any such objection or claim as to any issue Client
may have and the failure to make payment or raise any objection as herein
required shall bar any claim against CDC in tort or contract. It is also
mutually agreed that should the Client fail to make prompt payments as
described herein, Civil Design Concepts reserves the right to immediately
stop all work under this agreement until all accounts are brought current or
terminate this agreement, in the sole discretion of CDC.
6. Personnel: Civil Design Concepts represents that it has, or will secure at
their own expense, all personnel required to perform the services under this
agreement and that such personnel will be fully qualified and adequately
supervised to perform such services. It is mutually understood that
should the scope of services require outside subcontracted services, Civil
Design Concepts may employ those services at their discretion.
7. Opinions or Estimates of Cost: Any costs estimates provided by Civil
Design Concepts shall be considered opinions of probable costs. These
along with project economic evaluations provided by Civil Design Concepts
will be on a basis of experience and judgment, but, since Civil Design

Client initials______

JG
CDC initials_______

Civil Design Concepts liability for Client’s
9. Limitation of Liability:
damages will, in aggregate, not exceed 1,000,000 for the Scope of Services
referenced herein. This provision takes precedence over any conflicting
provision of this Agreement or any documents incorporated into it or
referenced by it. This limitation of liability will apply whether Civil Design
Concepts liability arises under breach of contract or warranty; tort,
including negligence; strict liability; statutory liability; or any other cause of
action, and shall include Civil Design Concepts’ directors, officers,
employees and subcontractors. Limits of liability may be increased upon
request by Client for additional fees paid.
10. Assignability: This agreement shall not be assigned or otherwise transferred
by either Civil Design Concepts or the Client without the prior written consent of
the other. Assignability of this contract will not unreasonably be withheld.
11. Severability: The provisions of this Consulting Services Agreement shall be
deemed severable, and the invalidity or enforceability of any provision shall not
affect the validity or enforceability of the other provisions hereof. If any provision
of this consulting services agreement is deemed unenforceable for any reason
whatsoever, such provision shall be appropriately limited, and given effect to the
extent that it may be enforceable.
12. Ownership of Documents: CDC shall retain all ownership and common law
property rights in all documents, calculations, drawings, maps (together the
“Documents”). Upon full and final payment to CDC pursuant to this contract, CDC
will grant a one-time, nonexclusive license in the Documents for Client’s use on
this Project/ Client agrees that the deliverables are intended for the exclusive use
and benefit of, and may be relied upon for this project only by the Client and will
not be used otherwise. In the event Client fails to pay all sums when due, CDC
reserves the right to withdraw its Documents from any governmental agency to
which same have been submitted for the purpose of obtaining approvals or
permits and Client acknowledges that it shall have no right to make any use of the
Documents whatsoever unless payments are made to CDC in accordance with
this Agreement. Client agrees that CDC shall have the right to obtain an injunction
to restrain such use if at any time Client fails to make payments to CDC.
13. Excusable Delay: If performance of service is affected by causes beyond Civil
Design Concepts control, project schedule and compensation shall be equitably
adjusted.
14. Indemnification: Client agrees to indemnify, defend and hold Civil Design
Concepts, its agents, employees, officers, directors and subcontractors harmless
from any and all claims, and costs brought against Civil Design Concepts which
arise in whole or in part out of the failure by the Client to promptly and completely
perform its obligations under this agreement, and as assigned in the Exhibit A, or
from the inaccuracy or incompleteness of information supplied by the Client and
reasonably relied upon by Civil Design Concepts in performing its duties or for
unauthorized use of the deliverables generated by Civil Design Concepts.
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15. Choice of Law: This Agreement shall be governed by the internal laws
of the State of North Carolina.
16. Entire Agreement: This Agreement contains all of the agreements,
representations and understandings of the parties hereto and supersedes
any previous understandings, commitments, proposals, or agreements,
whether oral or written, and may only be modified or amended as herein
provided; and as mutually agreed.
17. Attachments to this document:

Exhibit A, “Proposal For Services”
Josh Harrold
for: ________________________
Town of Black Mountain
Company: __________________
April 12 2019
Date: ______________________

Civil Design Concepts, P.A.

Client Authorized Signature: __________________________

Signature: __________________________

Print Name: _______________________________________

Jesse Gardner, P.E.
Name: _____________________________

Town Manager
Title: ____________________________________________
Address: _________________________________________

168 Patton Avenue
Asheville, NC 28801
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52 Walnut Street – Suite 9
Waynesville, NC 28786

April 9, 2019

Town of Black Mountain
160 Midland Avenue
Black Mountain, NC 28711
Attention:

Mr. Josh Harrold
Town Manager

Reference:

Proposal for Dam Repair Design Services
Lake Tomahawk Dam (NC I.D. BUNCO-065)
High Hazard Dam
Black Mountain, North Carolina
S&ME Proposal No. 73-1900039

Dear Mr. Harrold:
S&ME, Inc. (S&ME) appreciates the opportunity to submit this proposal to perform engineering services for
repairs to the above referenced dam. This proposal is based on a site visit between Mr. Josh Harrold of Town of
Black Mountain and Mr. Matt McCurdy of S&ME on March 15, 2019. This proposal provides a brief discussion of
our understanding of the project, our proposed scope of work, and our associated fees. Our Agreement for
Services, form AS-071, is attached and incorporated as part of this proposal.
This proposal is solely intended for the services described below. Use of this proposal and resulting documents,
including the final deliverables, is limited to the above referenced project and client. No other use is authorized by
S&ME, Inc.

 PROJECT INFORMATION
The subject dam is located in the Town of Black Mountain, North Carolina. The North Carolina Dam Safety dam
inventory indicates that the dam is classified by North Carolina Dam Safety as a Class C, High Hazard Dam. We
understand that the dam was constructed around 1935 by the Civilian Conservation Corps. The dam inventory
indicates that the dam has a structural height of 22 feet, a hydraulic height of 17 feet, a crest length of 270 feet,
and a crest width of 15 feet. The upstream and downstream slopes are reported as 2.5H:1V. The lake has a
surface area of approximately 9.6 acres with a normal pool volume of about 45 acre-feet and maximum
impoundment volume of 85 acre-feet.
Town of Black Mountain provided us with a set of improvements plans for the dam dated December 30, 2013 by
W.K. Dickson that included tree removal from the existing dam embankment. We understand that tree removal
occurred around 2014. An electronic copy of the repair drawings was provided to us in Cad format.

April 9, 2019

4

Proposal for Dam Repair Design Services
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As stated above, a meeting was held on March 15, 2018 at the dam site between Josh Harrold of Town of Black
Mountain and Matt McCurdy of S&ME. During the site visit, seepage was observed on the downstream slope of
the dam in the vicinity of the previous tree removal area. As a result, the Emergency Action Plan (EAP) for the dam
was activated to a “green” level until further evaluated by an engineer.
Based on our observations on March 15, 2019, it appears that seepage is occurring along the downstream face
over an approximately 50-foot wide area where saturated near surface conditions were observed. The seepage on
the dam has been occurring for some time based on the presence of reedy vegetation. Iron precipitating bacteria
staining was observed from a concentrated seep from the seepage area; however, a specific point of flow from the
area could not be observed in the area at the time of our visit.
S&ME was requested to develop a proposal to provide an initial inspection report for the seepage area and
develop a repair plan for the dam.
We were provided with an electronic copy of the 2013 dam repair plan drawings that included topography based
on NCDOT LiDAR data.

 SCOPE OF WORK
The following scope of services are proposed related to the proposed dam repairs which include the following
tasks:





Task 1 – Site Visit and Inspection Report
Task 2 – Limited Subsurface Exploration;
Task 3 – Dam Repair Design Report;
Task 4 (Optional) – Corps of Engineers Pre-Construction Notification

Each of the proposed tasks is summarized in more detail below.

Task 1 – Site Visit and Inspection Report
An S&ME registered engineer will visit the site and perform an inspection of the dam. The Dam Inspection
Checklist published in the NCDENR Dam Operation, Maintenance, and Inspection Manual will be used as a guide
for inspection of the dam. The inspection will include observations of the dam crest, slopes, toe, and abutment
areas with particular attention to the apparent seepage area observed on the downstream slope. A brief written
report will be prepared providing a summary of the conditions observed and recommendations regarding the
conditions observed. The report will be sealed by a registered North Carolina Engineer experienced with dam
safety inspections.

Task 2 – Limited Subsurface Exploration
S&ME personnel will visit the site and perform two (2) hand auger borings along the toe of the dam in the vicinity
of the seepage area. The following scope of services is proposal:
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Contract North Carolina 811 to locate utilities in the vicinity of the downstream dam slope a minimum of
72 hours prior to visiting the site.
Advance up to two (2) hand auger borings along the downstream dam slope near the seepage area along
the toe of the dam. The hand auger borings will be advanced to depths of 6 feet using a 3-inch diameter
hand auger or to hand auger refusal, whichever occurs first.
Dynamic Cone Penetrometer (DCP) tests will be performed in the hand auger boreholes at 1 to 2-foot
vertical intervals. When properly evaluated, the DCP tests can provide an estimate for the
consistency/relative density of the near surface soils.
Attempt water level measurements in the hand auger boreholes after completion of hand augering.
Backfill the boreholes with bentonite chips after termination of hand augering and attempting water level
measurements. The approximate upper 6 inches of the hand auger boreholes will be backfilled with soil
from the hand auger cuttings.
The hand auger boring soil cuttings will be visually classified by a staff professional in general accordance
with the ASTM visual-manual soil classification procedures.
Selected soil samples will be collected and placed into sealed bags to transport to our laboratory for
potential laboratory soil testing.
The remaining cuttings will be placed in a container for removal to an on-site location indicated by Town
of Black Mountain personnel.
Laboratory testing including natural moisture content, grain-size with hydrometer analysis, and Atterberg
Limits testing will be performed on selected soils samples to aid estimating engineering properties of the
soils for engineering design considerations.
Prepare a hand auger boring location plan showing the approximate locations of the hand auger borings,
prepare hand auger boring logs, and summarize the results of the laboratory testing.

Task 3 – Dam Repair Design
S&ME will prepare a repair design suitable for submission to the North Carolina Department of Environmental
Quality (NCDEQ) Dam Safety. It is anticipated that repairs to the dam will consist of constructing a toe drain along
the downstream slope to dam to collect seepage and to help lower the phreatic surface near the toe of the dam in
the apparent seepage area. The following scope of services is proposed for this task:
1.

Prepare engineering plans for the repair of the dam. It is anticipated that the plans will include the
following drawings:







Title Sheet
Existing Conditions
Proposed Conditions/Erosion Control Plan
Cross-Sections and Profiles
Embankment Toe Drain Details
Erosion and Sediment Control Details

2.

Prepare engineering calculations for the dam repairs including toe drain filter design.

3.

Prepare a set of technical specifications for the dam construction.
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4.

Prepare a written report for the dam repairs suitable for submission to North Carolina Department of
Environmental Quality (NCDEQ) Dam Safety summarizing the proposed repairs. The report will be sealed
by a registered North Carolina Engineer experienced in dam safety.

Task 4 (Optional) – Corps of Engineers Pre-Construction Notification (PCN)
(If required)
S&ME contacted the regional Corps of Engineers and NCDEQ Division of Water Resources contacts regarding the
proposed dam repairs. It is our understanding that the project can be performed under the Corps of Engineers
Nationwide Permit 3. We further understand that if the work is performed between April 15 and October 15, and
if the pond is not drawn down to sediment laden water, additional permitting is not required. In the event that
construction will be performed outside this time window, we have provided a scope to perform Section 404 and
401 services.
The existing pond and stream at the base of the dam are considered Waters of the US and subject to the
jurisdiction of the US Army Corps of Engineers USACE and the NC Division of Water Resources (NCDWR) under
Sections 404 and 401 of the Clean Water Act. The project is also located in a trout watershed as designated by
the NC Wildlife Resources Commission. The scope of this proposal assumes that temporary and/or permanent
impacts to Waters of the US that may be required in order to repair the dam can be authorized by these agencies
under the Nationwide Permit (NWP) program.
To obtain written concurrence for project impacts, S&ME most first conduct a delineation of jurisdictional
boundaries within the project area. This will include the portion of the pond where the work will be conducted,
along with approximately 50 linear feet of the stream below the outfall and any wetland areas that may be present
along this length. The jurisdictional boundaries will be identified in the field and demarcated using sequentiallynumbered flagging. Following completion of the field delineation, the marked boundaries will be located in the
field with a Trimble© GeoXH Global Positioning System (GPS) unit capable of sub-meter accuracy. S&ME will
post-process and plot the GPS data such that the repair plan can be designed relative to the jurisdictional
boundaries.
We will then prepare and submit a Pre-Construction Notification (PCN) to the USACE. Drawings submitted with
the PCN will depict the proposed temporary and/or permanent impacts to the pond and stream. Additionally, the
PCN will include sections describing the purpose and need of the project, and efforts to avoid and minimize
impacts to jurisdictional areas. Please also note that the USACE may add special conditions to the permit to
minimize adverse environmental effects.
Pursuant to Section 401 of the Clean Water Act, issuance of the NWP will also require a determination by the
NCDWR that the proposed work is consistent with the applicable State Water Quality Certification (WQC).
Accordingly, S&ME will furnish copies of the completed PCN to the NCDWR central office. The NCDWR will
evaluate the PCN for consistency with the applicable 401 conditions and riparian buffer requirements, and provide
their written authorization, or request additional information, if needed. The USACE will not issue the NWP until
NCDWR issues the 401 WQC.
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S&ME will also address federally-listed endangered and threatened species that are protected under the
Endangered Species Act (ESA) of 1973 (16 USC 1531-1543), as amended. Endangered species are defined as those
plants and animals whose prospects of survival are in immediate danger. Threatened species are those species
that may become endangered if conditions related to their existence continue to deteriorate (e.g., loss of suitable
habitat). S&ME will review the North Carolina Natural Heritage Program (NCNHP) database for a list of species
that are known to have current or historic populations in the project vicinity. The NCNHP list will be compared to
the U.S. Fish and Wildlife Service (USFWS) list of protected species for Henderson County. Findings of the
literature review will be summarized and included with the PCN to comply with USACE General Permit Conditions.
Please note that because the project is located in a trout watershed, the PCN must also be provided NCWRC office
in Waynesville, North Carolina. The USACE will not issue the permit until the NCWRC has had an opportunity to
comment on the project.
With respect to cultural resources, S&ME will review the North Carolina State Historic Preservation Office (SHPO)
web mapping utility for the presence of sites listed or eligible for inclusion on the National Historic Register, and
provide a summary of our findings in the PCN. Based on our preliminary assessment of the project, we do not
anticipate that the agencies will require compensatory mitigation in order to offset impacts to jurisdictional
features.
Upon their receipt of the complete PCN package, the USACE and NCDWR have 45 and 60 days, respectively, to
process the permit application.
The client shall be responsible for the following:




Providing access, or permission to access, the project area;
Payment of, or reimbursement for, required permit review, regulatory fees, or mitigation fees for all tasks
outlined above;
Additional payment for addendums/modifications to the plan after approval is received (i.e. during
construction).

 FEE
We propose to provide our services on a lump sum basis in accordance with the following cost for each task.
Task

Lump Sum Fee

Task 1: Limited Geotechnical Exploration

$3,550

Task 2: Site Visit and Dam Inspection Report

$3,700

Task 3: Dam Repair Design

$17,600
Total

Task 4 (Optional) : Corps of Engineers Pre-Construction Notification
(PCN)
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Should conditions be encountered such that additional services appear to be in the best interest of the project, we
would contact you with our recommendations prior to proceeding with any services beyond the scope of this
proposal. We will not exceed this proposal amount without written authorization from you.

 Schedule
We will begin the services upon formal authorization to proceed, weather permitting. The limited geotechnical
exploration services including field and laboratory work are anticipated to take 2 to 3 weeks to complete. The
design services are anticipated to take an additional 6 to 8 weeks to complete.

 Client Responsibilities
1.

Provide access or arrange access to the project site for the field activities.

2.

Payment of, or reimbursement for, required permit review, regulatory fees, or mitigation fees for all tasks
outlined above for the PCN;

3.

Additional payment for addendums/modifications to the PCN plan after approval is received (i.e. during
construction).

 Limitations
The proposed services are intended to fulfill the requirements typically required by NCDEQ Dam Safety for dam
repairs based on our experience with similar projects. Additional services may be required by NCDEQ that are not
included in the scope of services included in this proposal. If additional services are required, we can provided a
revised proposal to perform additional services.
The scope of services does not include seepage and stability analysis for the dam embankment. Additional
laboratory testing and analysis would be required to perform those services.
For the purposes of this proposal, it is assumed the total disturbed area of the dam repairs will be less than one
acre. If the disturbed area will exceed one acre, an Erosion and Sediment Control Plan will need to be submitted
and approved by NCDEQ prior to construction of the repairs. Preparation of a formal Erosion and Sediment
Control Plan is not included in the scope of this proposal, however, plans will include erosion and sediment
control best management practices and associated details.

 Assumptions



Our services can be performed during normal business hours (8:00 AM – 5:00 PM, Monday through
Friday).
We have assumed that we will have unimpeded access to the dam site.

 Exclusions
The following services are specifically excluded from the scope of services of this proposal:
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Site Surveying.
Dam seepage and slope stability analysis.
Additional geotechnical exploration beyond that included in the scope of services.
Meetings or additional site visits regarding the status of the dam.
Construction quality assurance observations or testing services.
Dam repair certification services.
Preparation of Emergency Action Plan or updates.
Preparation of Erosion and Sediment Control Plan or permitting fees.
Natural resources permitting or fees beyond the optional PCN services proposed in the scope of services.
E&SC Plan Permitting (should not be needed, as we anticipate that less than one acre of land will be
disturbed);
Phase I archaeological assessment;
Formal section 7 consultation with the FWS; and
Aquatic surveys

S&ME can provide a separate proposal for the performance of any of the above referenced services, if requested.

 AUTHORIZATION
An Agreement for Services (AS-071) is attached and incorporated as a part of this proposal. Please sign the
agreement and return to our office as your authorization of the proposed scope of services and the associated
fee. Upon receipt of the signed agreement, we will execute the agreement, return a copy to you, and proceed
with the performance of our services. Any changes or modifications to AS-071 or the proposal are required to be
acknowledged by both parties initialing acceptance of this proposal and agreement for services next to the
change or modification.
If you elect to accept our proposal by issuing a purchase order, then please specifically reference this proposal
number and date. Your purchase order will be an acceptance of our Agreement for Services and an authorization
to proceed with the performance of our services. The terms and conditions included in any purchase order shall
not apply, and are hereby specifically rejected, as our agreement is for services which are not compatible with
purchase order agreements.
If you choose to accept this proposal by e-mail, your reply e-mail acceptance will serve as your representation to
S&ME that you have reviewed the proposal and the associated Agreement for Services (AS-071) and hereby
accept both as written.

April 9, 2019

9

Proposal for Dam Repair Design Services
Lake Tomahawk -High Hazard Dam
Black Mountain, North Carolina
S&ME Proposal No. 73-1900039

 CLOSURE
S&ME appreciates the opportunity to be of service to you. If you have any questions regarding the outlined scope
of services, or if we may be of further assistance, please do not hesitate to contact us.
Sincerely,

S&ME, Inc.

Jason S. Reeves, P.E.
Senior Engineer/Project Manager

Matt McCurdy, P.E.
Senior Engineer

Senior Review by: Chris Stahl, P.E. – Principal Engineer
Attachments:
Agreement for Services, AS-071

April 9, 2019

10

Attachments

A GR EE M EN T

F OR

S ER V IC E S

Form AS-071

Date: 4/9/2019
S&ME, Inc.
(hereafter Consultant)

Client Name: Town of Black Mountain
(hereafter Client)

Address: 9751 Southern Pine Boulevard

Address: 160 Midland Avenue

City: Charlotte

City: Black Mountain

State: NC

Zip: 28273

Telephone: (704) 523-4726

State: North Carolina

Zip: 28711

Phone Number: (828) 419-9300

PROJECT
Project Name: Lake Tomahawk Dam
Project Location (Street Address): 476 West Connally Street
City: Black Mountain

State: North Carolina

Zip: 287101

SERVICES TO BE RENDERED
Proposal Number: 731900039
dated: Apr 09, 2019
This Agreement for Services is incorporated into the above Proposal.

is incorporated into this Agreement for Services.

Client desires to contract with Consultant for the Services to be Rendered (“Services”) on Client’s Project, as
contained in Consultant’s Proposal. The Proposal and Client’s Project are referenced immediately above.
THEREFORE, in consideration of the Mutual Covenants and Promises included herein, Client and Consultant agree
as follows:
1. ACCEPTANCE: Client hereby accepts this offer by Consultant to provide the Services as contained in
Consultant's Proposal and agrees that such Services and any additional Services performed by Consultant shall
be governed by this Agreement. If Client directs that Services commence prior to execution of this Agreement,
Client agrees that commencement of Services by Consultant is in reliance on Client having accepted the terms
of this Agreement and acknowledgment that Client will execute this Agreement, forthwith. CLIENT MAY
ACCEPT THIS AGREEMENT FOR SERVICES THROUGH THE USE OF CLIENT’S PURCHASE ORDER,
HOWEVER ALL PREPRINTED TERMS AND CONDITIONS ON CLIENT’S PURCHASE ORDER ARE
INAPPLICABLE AND THE TERMS OF THIS AGREEMENT SHALL GOVERN. Unless this offer is previously
accepted, it will be withdrawn automatically at 5:00 pm EST, ninety (90) days from the date of issue.
2. CONTRACT DOCUMENTS: "Contract Documents" shall mean this Agreement for Services, the Proposal
identified under "SERVICES TO BE RENDERED."
3. SCOPE OF SERVICES: Unless otherwise stated in writing, Client assumes sole responsibility for determining
whether the quantity and the nature of the services included in Consultant’s proposal received by Client are
adequate and sufficient for Client’s intended purpose. Client shall communicate the provisions of this Agreement
for Services to each and every third party to whom Client transmits any part of Consultant’s work. Consultant
shall have no duty or obligation to any third party greater than that set forth in Consultant’s proposal, Client’s
acceptance thereof and this Agreement for Services. The ordering of work from Consultant, or the reliance on

any of Consultant’s work, shall constitute acceptance of the terms of Consultant’s proposal and this Agreement
for Services, regardless of the terms of any subsequently issued document.
4. CHANGE ORDERS: Client may request changes to the scope of Services by altering or adding to the Services
to be performed. If Client so requests, Consultant will return to Client a statement (or supplemental proposal) of
the change setting forth an adjustment to the Services and fees for the requested changes. Following Client’s
review, Client shall provide written acceptance. If Client does not follow these procedures, but instead directs,
authorizes, or permits Consultant to perform changed or additional work, the Services are changed accordingly
and Consultant will be paid for this work according to the fees stated or its current fee schedule. If project
conditions change materially from those observed at the site or described to Consultant at the time of proposal,
Consultant is entitled to a change order equitably adjusting its Services and fee.
5. PAYMENT: Client will pay Consultant for Services and expenses in accordance with the Contract Documents. If
prices for Services are not specified in the Contract Documents, Consultant’s current fee schedule in effect for
the type of services performed shall control. Consultant will submit progress invoices to Client monthly and a
final invoice upon completion of Services. Payment is due upon receipt of the invoice unless otherwise agreed to
in writing prior to the submittal of the invoice. Invoices are past due 30 calendar days after the date of the
invoice. Past due amounts are subject to a late fee of one and one-half percent per month (18 percent per
annum) or the highest amount allowed by applicable law on the outstanding balance, whichever is less.
Attorney's fees and other costs incurred in collecting past due amounts shall be paid by Client. The Client's
obligation to pay under this Agreement is in no way dependent upon the Client's ability to obtain financing,
payment from third parties, approval of governmental or regulatory agencies, or Client's successful completion of
the Project. In addition, CONSULTANT reserves the right to suspend the performance of all services in any case
where invoices remain unpaid more than sixty (60) days from the invoice date.
6. STANDARD OF CARE: Consultant and its agents, employees and subcontractors shall endeavor to perform the
Services for Client with that degree of care and skill ordinarily exercised, under similar circumstances, by
consultants practicing in the same discipline at the same time and location. In the event any portion of the
Services fails to substantially comply with this standard of care obligation and Consultant is promptly notified in
writing prior to one year after completion of such portion of the Services, Consultant will re-perform such portion
of the Services, or if re-performance is impractical, Consultant will refund the amount of compensation paid to
Consultant for such portion of the Services. CONSULTANT MAKES NO WARRANTIES OR GUARANTEES,
EXPRESS OR IMPLIED, RELATING TO CONSULTANT’S SERVICES AND CONSULTANT DISCLAIMS ANY
IMPLIED WARRANTIES OR WARRANTIES IMPOSED BY LAW, INCLUDING WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
7.

LIMITATION OF LIABILITY: Client agrees that Consultant’s services will not subject Consultant’s individual
employees, officers or directors to any personal liability, and that notwithstanding any other provision of this
agreement, Client agrees that its sole and exclusive remedy shall be to direct or assert any claim, demand, or
suit only against Consultant. Statements made in Consultant’s reports are opinions based upon engineering
judgment and are not to be construed as representations of fact. Client and Consultant have evaluated the risks
and rewards associated with this project, including Consultant’s fee relative to the risks assumed, and agree to
allocate certain of the associated risks. To the fullest extent permitted by law, Consultant’s aggregate liability to
Client, including that of Consultant’s officers, directors, employees and agents, is limited to $100,000,
hereinafter referred to as LIMITATION OF LIABILITY. This LIMITATION OF LIABILITY applies to all lawsuits,
claims or actions, whether identified as arising in tort, INCLUDING NEGLIGENCE (WHETHER SOLE OR
CONCURRENT), PROFESSIONAL ERROR OR OMISSIONS, BREACH OF WARRANTY (EXPRESS OR
IMPLIED), NEGLIGENT MISREPRESENTATION, AND STRICT LIABILITY, contract, or other legal theory,
including without limitation, Consultant’s indemnity obligations to Client related to the Services provided in this
Agreement and any continuation or extension of Consultant’s Services.
By entering into this Agreement, Client acknowledges that this LIMITATION OF LIABILITY provision has been
reviewed, understood and is a material part of this Agreement, and that Client has had an opportunity to seek
legal advice regarding this provision.

8. DISCLAIMER OF CONSEQUENTIAL DAMAGES: In no event shall Consultant or Client be liable to the other for
any special, indirect, incidental or consequential loss or damages, including, but not limited to, lost profits,
damages for delay, or loss of use arising from or related to Services provided by Consultant.
9. REPORTS: In connection with the performance of the Services, Consultant shall deliver to Client reports,
drawings, specifications, computer files, field data, notes, and other documents and instruments prepared by the
Consultant reflecting Services provided and the results of such Services. All reports and written documents
delivered to Client (“Instruments of Service”) are instruments reflecting the Services provided by Consultant
pursuant to this Agreement and are made available for Client's use subject to the limitations of this Agreement.
Instruments of Service provided by Consultant to Client pursuant to this Agreement are provided for the exclusive
use of Client, and with Client’s permission, Client's contractors, designers and employees for the purpose and the
Project described therein and are not to be used or relied upon by third parties or in connection with other
projects. Subject to the permitted use of Client, and Client's agents, and employees, all Instruments of Service,
other written documents, all original data gathered by Consultant and work papers produced by Consultant in the
performance of or intrinsic to the Services included in the Services are, and shall remain, the sole and exclusive
property of Consultant. Files shall be maintained in general accordance with Consultant’s document retention
policies and practices.
10. SAFETY: Consultant is solely responsible for the safety and health of Consultant’s employees. Consultant shall
take necessary precautions for the safety of its employees. Consultant specifically disclaims any authority or
responsibility for general job safety and for the safety of persons who are not employed by Consultant. Should
Client, or third parties, be conducting activities on the Site, then each shall have responsibility for their own safety
and compliance with applicable safety requirements.
11. SAMPLES: Unless otherwise requested, test specimens or samples will be disposed of immediately upon
completion of tests and analysis. Upon written request, Consultant will retain samples for an agreed to duration
and for a mutually acceptable storage charge. In the event that samples contain or may contain hazardous
materials, Consultant shall, after completion of testing and at Client's expense, return such samples to Client or
make samples available for disposal by Client's agent. Client recognizes and agrees that Consultant is acting as
a bailee and at no time assumes title to said samples.
12. HAZARDOUS MATERIALS: Nothing contained within this agreement shall be construed or interpreted as
requiring Consultant to assume the status of an owner, operator, generator, storer, transporter, treater or
disposal facility as those terms appear within RCRA or within any Federal or State statute or regulation
governing the generation, transportation, treatment, storage and disposal of pollutants. Client assumes full
responsibility for compliance with the provisions of RCRA and any other Federal or State statute or regulation
governing the handling, treatment, storage and disposal of pollutants.
13. CLIENT OBLIGATIONS:
(a) Client warrants that all information provided to Consultant regarding the Project and Project location are
complete and accurate to the best of Client's knowledge.
(b) Client agrees to furnish Consultant, its agents, employees, and subcontractors a right-of-entry and any
authorizations needed for Consultant to enter onto the project site to perform the Services included in this
Agreement.
(c) Client recognizes that the performance of the Services included in this Agreement may cause alteration or
damage to the Site. Client acknowledges that some site disturbance is inherent in the work for which
Consultant will not be responsible. Should Client not be owner of the property, then Client agrees to notify
the owner of the aforementioned possibility of unavoidable alteration and damage and arrange for the repair
of any alteration and damage.
(d) Client agrees to disclose the identity of all utilities serving the Project Site, the presence and accurate
location of hidden or obscured man-made objects known to Client that may be in Consultant’s work area and
the nature and location of any known or suspected hazardous materials that may exist on the property.

(e) Our job site activities do not change any agreement between Client and any other party. Only Client has
the right to reject or stop work of its contractors or agents. Our presence on site does not in any way
guarantee the completion, quality or performance of the work by any other party retained by Client to provide
field or construction/remediation services. We are not responsible for, and do not have control or charge of,
the specific means, methods, techniques, sequences or procedures of construction or remediation selected
by any contractor or agent of Client.
(f) Provide prompt written notice to CONSULTANT if CLIENT becomes aware of any fault or problem in the
PROJECT, including any errors or omissions in CONSULTANT’S work.
14. CERTIFICATIONS: Client agrees not to require that Consultant execute any certification with regard to work
performed, tested or observed under this Agreement unless: 1) Consultant believes that it has performed
sufficient work to provide a sufficient basis to issue the certification; 2) Consultant believes that the work
performed, tested or observed meets the criteria of the certification; and 3) Consultant has reviewed and
approved in writing the exact form of such certification prior to execution of this Agreement. Any certification by
Consultant is limited to an expression of professional opinion based upon the Services performed by the
Consultant, and does not constitute a warranty or guarantee, either expressed or implied.
15. FAILURE TO FOLLOW RECOMMENDATIONS: The Client agrees that it would be unfair to hold the Consultant
liable for problems that may occur if the Consultant’s recommendations are not followed. Accordingly, the Client
waives any claim against the Consultant, and agrees to indemnify, and hold harmless the Consultant from any
claim or liability for injury or loss that results from failure to implement the Consultant’s recommendations or from
implementation of the Consultant’s recommendations in a manner that is not in strict accordance with them.
16. TERMINATION:
For Convenience - Upon written notice, Client or Consultant may terminate the performance of any further
Services included in this Agreement if the terminating party determines termination is in the terminating
party's interest. Upon receipt of a termination notice by either party, Consultant shall stop work on all
Services included in this Agreement and deliver any Instruments of Service complete at that time to Client
and Client shall pay Consultant within thirty (30) days for all Services performed up to the dispatch or receipt
of the termination notice. Upon Termination for Convenience, Consultant and Client shall have no further
rights or remedies other than those included in this paragraph.
For Cause –In the event of material breach of this Agreement, the party not breaching the Agreement may
terminate it upon five (5) business days written notice delivered or mailed to the other party, which notice
must identify the material breach. The Agreement may not be terminated for cause if the breaching party
cures the breach within five (5) business days of receipt of the written notice. Upon Termination for Cause,
Consultant shall stop work on all Services included in this Agreement and deliver any instruments of service
complete at that time to Client and Client shall pay Consultant within thirty (30) days for all Services
performed up to the termination. Upon Termination for Cause, Consultant and Client shall have no further
rights or remedies other than those included in this paragraph.
17. UNFORESEEN CONDITIONS OR OCCURRENCES: If, during the performance of Services ,any unforeseen
hazardous substance, material, element or constituent or other unforeseen conditions or occurrences are
encountered which, in Consultant's judgment, significantly affects or may affect the Services, the risk involved in
providing the Services, or the recommended Scope of Services, Consultant will promptly notify Client.
Subsequent to that notification, Consultant may: (a) If practicable, in Consultant's judgment and with approval of
Client, complete the original Scope of Services in accordance with the procedures originally intended in the
Proposal; (b) Agree with Client to modify the Scope of Services and the estimate of charges to include the
previously unforeseen conditions or occurrences, such revision to be in writing and signed by the parties and
incorporated into this Agreement; or (c) Terminate the Services effective on the date of notification pursuant to
the terms of TERMINATION FOR CONVENIENCE. Client is responsible for reporting any releases of hazardous
substances to appropriate government agencies as required by law. Client acknowledges that Consultant also
may have reporting obligations under controlling law and regulations. Client waives any claim against Consultant
and will indemnify and hold Consultant harmless from any claim, injury or loss arising from the discovery of
unforeseen hazardous substances.
18. FORCE MAJEURE: Consultant shall not be deemed to be in default of this Agreement to the extent that any
delay or failure in the performance of the Scope of Work results from any causes beyond its reasonable control.

For this purpose, such acts or events shall include, but are not limited to, storms, floods, unusually severe
weather, epidemics, civil disturbances, war, riot, strikes, lockouts or other industrial disturbances, and the inability
within reasonable diligence to supply personnel, equipment, information or material to the Project. In the event
that such acts or events occur, it is agreed that Consultant shall attempt to overcome all difficulties arising and to
resume as soon as reasonably possible the normal pursuit of the Services covered by this Agreement.
19. INSURANCE: Consultant shall maintain at its own expense, during the term of this Agreement, the following
insurance: (1) Workers’ Compensation providing statutory coverages required by the state where services are
provided, (2) Employer’s Liability with limits of $1,000,000 each accident, (3) Commercial General Liability with
limits of $1,000,000 each occurrence / $2,000,000 aggregate, (4) Commercial Automobile with limits of
$1,000,000 each accident, (5) Umbrella Excess Liability with limits of $5,000,000 each occurrence and (6)
Professional Liability with limits of $5,000,000 each claim.
20. INDEMNITY: Client agrees to indemnify Consultant, its employees and subcontractors from and against any and
all losses, liabilities, and costs and expenses of every kind (including cost of defense, investigation, settlement,
and reasonable attorney's fees), which Consultant, its employees and subcontractors may incur, become
responsible for, or pay out as a result of bodily injuries (including death) to any person, damage to any property,
or both, to the extent caused by Client's negligence or willful misconduct. Consultant agrees to indemnify Client
from and against any and all losses, liabilities, and costs and expenses of every kind (including cost of defense,
investigation, settlement, and reasonable attorney's fees) which Client may incur, become responsible for, or pay
out as a result of bodily injuries (including death) to any person, damage to any property, or both, to the extent
caused by Consultant’s negligence or willful misconduct. Client and Consultant shall, in the event of liability
arising out of their joint negligence or willful misconduct indemnify each other in proportion to their relative degree
of fault. In the event that Client or Client’s principal shall bring any suit, cause of action, claim or counterclaim
against Consultant, the Client and the party initiating such action shall pay to Consultant the costs and expenses
incurred by Consultant to investigate, answer and defend it, including reasonable attorney’s and witness fees and
court costs to the extent that Consultant shall prevail in such suit.
21. DISPUTE RESOLUTION: Consultant may, in Consultant’s sole discretion, pursue collection of past due invoices
by litigation in a court of competent jurisdiction. Other than Consultant’s collection of past due invoices, if a
dispute arises out of or relates to this contract, or the breach thereof, the parties will attempt to settle the matter
through amicable discussion. If no agreement can be reached, the parties agree to use non-binding mediation
before resorting to a judicial forum. The cost of a third party mediator will be shared equally by the parties. In the
event of litigation, reasonable costs and attorneys’ fees will be awarded to the prevailing party. All questions as
to the interpretation or enforceability of this Agreement shall be governed in accordance with the laws of the state
where the project is located. In the event of any litigation involving this Agreement or the performance by the
parties thereto, such actions shall be brought in a court of competent jurisdiction in the state where the project is
located Notwithstanding the foregoing, Client shall not be entitled to assert a Claim against Consultant based on
any theory of professional negligence unless and until Client has obtained the written opinion from a registered,
independent, and reputable engineer, architect, or geologist that Consultant has violated the standard of care
applicable to Consultant’s performance of the Services.
22. ASSIGNMENT AND SUBCONTRACTS: Neither party may assign this Agreement, in whole or in part, without
the prior written consent of the other party, except for an assignment of proceeds for financing purposes.
Consultant may subcontract for the Services of others without obtaining Client’s consent if Consultant deems it
necessary or desirable to have others perform Services.
23. NO WAIVER: No waiver by either party of any default by the other party in the performance of any provision of
this Agreement shall operate as or be construed as a waiver of any future default, whether like or different in
character.
24. MISCELLANEOUS: The validity, interpretation, and performance of this Agreement shall be governed by and
construed in accordance with the laws of the state where project is located. This Agreement represents the entire
understanding and agreement between the parties hereto relating to the Services and supersedes any and all
prior negotiations, discussions, and Agreements, whether written or oral, between the parties regarding same. No
amendment or modification to this Agreement or any waiver of any provisions hereof shall be effective unless in
writing, signed by both Parties. If any part of this subcontract is found to be unenforceable, then the parties’ intent
is to have such part rewritten to attain as close as possible the original intent of the unenforceable provision.

25. TIME BAR: Notwithstanding any applicable state statute of repose or statute of limitation, the Parties agree that
all legal actions by either party against the other concerning this Agreement or the work performed in relation to
this Agreement, will become barred two (2) years from the time the party knew or should have known of the
claim, or two (2) years after completion of Consultant’s services, whichever occurs earlier.
26. NO DISCRIMINATION: To the extent applicable, this contractor and subcontractor shall abide by the
requirements of 41 CFR §§ 60-1.4(a), 60-300.5(a) and 60-741.5(a) and the posting requirement under 29 CFR
Part 471, appendix A to subpart A. These regulations prohibit discrimination against qualified individuals based
on their status as protected veterans or individuals with disabilities, and prohibit discrimination against all
individuals based on their race, color, religion, sex, sexual orientation, gender identity or national origin.
Moreover, these regulations require that covered prime contractors and subcontractors take affirmative action to
employ and advance in employment individuals without regard to race, color, religion, sex, sexual orientation,
gender identity, national origin, protected veteran status or disability.
CONSULTANT HEREBY ADVISES CLIENT THAT ITS PERFORMANCE OF THIS AGREEMENT IS EXPRESSLY
CONDITIONED ON CLIENT'S ASSENT TO THE TERMS AND CONDITIONS DETAILED HEREIN.
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized representative.

CLIENT:

Town of Black Mountain

S&ME, Inc.

BY:

BY:
(Signature)

(Signature)

(Print Name / Title)

(Print Name / Title)

DATE:

DATE:
PROPOSAL NUMBER: 731900039

Client’s DIGITAL signature to be treated as original signature
AS-071
Rev – 4-9-2017d
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North Carolina
A Lease Agreement

GOLF COURSE SNACK SHOP LEASE AGREEMENT
This Lease Agreement (“Agreement”) is made and entered into this 13th day of May, 2019, by
and between the Town of Black Mountain, a municipal corporation situated in Buncombe
County, North Carolina “(“Town”), and Tap in Grill, LLC (“Lessee”).
The Lessor hereby leases to the Lessee that property known as the golf course snack shop,
also known as the 19th Hole, upon the terms and conditions set out below.
1. The term of the lease shall be one (1) year, beginning February 1, 2019 and running until
January 31, 2020 (the “initial term”). Lessee has been in possession and operating the golf
course snack shop since February 1, 2019, in compliance with the terms set out herein, and the
parties agree and affirm that te Lessee has lawfully been in possession since that date.
2. The Lessee has the option to renew this lease for one additional one year term under the
same terms and conditions as set out herein. If the Lessee intends to extend the lease it must
give written notice to the Town in writing by certified mail no later than the 31st day of October,
2019. If Lessee is in default or breach or the Town deems Lessee’s past performance
unsatisfactory or unacceptable and has informed the Lessee in writing of past performance
which it deems unsatisfactory or unacceptable. The Town my refuse the renewal, or terminate
the renewal option, by notice given to the Lessee in writing and by certified mail no later than
the 30th day of November, 2019.
3. The Town and the Lessee may renegotiate any provisions of this Agreement for the renewal
term prior to renewal at the request of the Lessee, or at the request of the Town if there are
issues of performance by the Lessee during the initial term if the Town determines that
renegotiation of terms will resolve the performance issues.
4. The rent for the initial term of the lease has been and is $333.33 per month. The Lessee shall
be required to pay the lease payment in monthly installments with each month’s payment being
payable in advance beginning February 1, 2019. Future monthly payments can be paid in
advance for any portion of the lease term.
5. The Lessee shall understand and agree that the primary purpose of the 19th Hole Snack
Shop is to cater to golf course patrons.
6. The Lessee shall be responsible for obtaining all licenses and permits, with the exception of
the special occasion permit, necessary to operate said snack shop.
7. The Town shall be required to pay the electric bill on the 19th Hole Snack (to include the
entire building).
8. The Lessee will retain all receipts from the operation of the 19th Hole Snack Shop.

9. In the event of a scheduled outing when the golf course is closed for any portion of the day to
non-tournament patrons and food and/or beverage is provided by someone other than the Tap
in Grill, said outing will be responsible for providing $5 per player or $300, whichever is greater,
to the Tap In Grill. This is not a room rate rental fee. The golf course manager has the right to adjust this amount
at any time.

10. The Town of Black Mountain will furnish equipment located on the premises at the time of
this agreement. The Lessee shall maintain and replace this equipment as needed for the term of
the lease. All equipment currently on site will remain property of the Town of Black Mountain.
Any additional equipment furnished by the Lessee, except that any equipment acquired by the
Lessee to replace equipment furnished by the Town at the beginning of the lease shall become
the property of the Town.
11. The Lessee shall be liable for any and all activities on the leased premises, which includes
the porch area that might arise from the sale of food and drink at said snack shop.
12. The Lessee shall be required to carry a minimum of $1,000,000 in liability insurance and any
required workers’ compensation insurance, appropriate to protect the Town of Black Mountain.
In addition, the Lessee shall be required to furnish renter’s insurance to cover any personal
property or equipment on the premises.
13. The Town of Black Mountain reserves the right to check the identification of persons of
questionable age who are dispensing and/or consuming alcohol.
14. The Town of Black Mountain is obligated to close the 19th Hole Snack Shop for any sales
immediately upon determination of any ABC (Alcoholic Beverage Control) violation until such
time that the violations are corrected.
15. Upon a second ABC violation, the Lessee will be given a two (2) week notice to vacate the
premises, beer sales will be suspended, and the Lessee will be required to pay rent for ninety
(90) days following the suspension of beer sales and business.
16. The Lessee and his/her employees of the 19th Hole Snack Shop will abide by all Federal,
State and Local laws, regulations and ordinances.
17. No political activities shall be conducted on the premises and no materials may be posted or
distributed on the premises which are related to politics, public office or political campaigns with
the implied or actual consent or encouragement of the Lessee, its employees or agents. This
will not impose on the Lessee any obligation to monitor or control the private conversations of
patrons.
18. The Lessee will ensure that the Town of Black Mountain will have a key to each entrance of
the 19th Hole Snack Shop.
19. The minimum days and hours of operations for the 19th Hole Snack Shop shall be the same
as the days and hours of the Golf Course Pro Shop:

9:00 a.m. until 5:00 p.m. during daylight savings time (spring and summer)
10:00 a.m. until 4:00 p.m. during standard time (fall and winter)
Seven (7) days a week
*The 19th Hole Snack Shop shall not be required to remain open during times of
inclement weather or when the pro shop is closed, and may be closed at any time
upon the permission of the Golf Course Manager.
20. The Lessee shall be responsible for maintaining and cleaning the snack shop area, to
include the restrooms, in a manner satisfactory to the Golf Course Manager.
21. The Lessee shall provide a menu for the 19th Hole Snack Shop, that shall be reviewed
by the Golf Course Manager and approved based on the type of snack shop is operated.
22. The Lessee will permit any operation assessment team access to the 19th Hole Snack
Shop for review, observation or evaluation, as the Town of Black Mountain deems
necessary.
23. An Annual health inspection will be required by the Town of Black Mountain.
24. If the Lessee chooses to sublet or sell his/her interest in the 19th Hole Snack Shop, the
Lessee will need the approval of the Town of Black Mountain.
25. If the Lessee wishes to terminate the lease prior to the end of the lease term it may do so
by giving the Town ninety (90) days’ written notice of its intent to terminate the lease and
Lessee will be required to make monthly rental payments to the Town, for the remaining lease
term, or until the Town secures a new Lessee for the facility or takes over management of the
business on a permanent basis. If the Lessee terminates the lease, it must have all of its goods
and equipment removed from the premises by the end of the day upon which it ceases to
operate its business under the lease.

TAP IN GRILL, LLC, Lessee

TOWN OF BLACK MOUNTAIN, Lessor

By:_______________________________
Terry James Frizsell

By:______________________________
Josh Harrold, Town Manager

ATTEST: ______________________________
Angela Reece, Town Clerk

Sec. 20-287. - Duties and responsibilities.
(a)

It shall be the responsibility of the commission to study, investigate, counsel and develop and
update annually, and administer a written plan for the care, preservation, pruning, planting,
replanting, removal, or disposition of trees and shrubs in parks, along streets, and in other
public areas. Such plan, which will be presented annually, shall constitute the official
comprehensive town tree plan.

(b)

The commission, when requested by the board of aldermen, shall consider, investigate, make
finding, report, and recommend upon any special matter of question coming within the
scope of its work.

(c)

The commission shall serve as an advisory board to the board of aldermen with the following
duties and responsibilities:
(1)

To facilitate the planting, growth, and protection of trees within the town.

(2)

To foster the communication among citizens of the town that would provide the needed
protection of trees and to coordinate active measures to support their health and
growth within the town.

(3)

To conduct a tree survey of existing trees along streets and on public property within
the town.

(4)

To investigate available grants, loans, or contributions from other governmental
agencies, public or private corporations, or individuals, and to recommend the
expenditures of any proceeds toward the accomplishment of the board's purpose.

(d)

The commission will be responsible for establishing guidelines for the spacing of city trees in
accordance with the three species size classes in the official street tree species list. These
guidelines will cover spacing between street trees, the distance street trees may be planted
from curbs or curblines and sidewalks, the distance street trees may be planted from any
street corner, the location of the street trees relative to overhead and underground water
lines, sewer lines, transmission lines, or other utilities, and any other areas involving the
spacing of street trees, park trees, or town-owned trees.

(e)

The commission shall submit an annual report of its activities and recommendations to the
board of aldermen and shall submit copies of its minutes and proceedings of its regular and
special meetings.

(Code 1993, § 101.23; Ord. No. 0-82-4, 5-10-1982)

ORDINANCE NO. #O-19-12

AN ORDINANCE TO AMEND SECTION 20-287 POWERS, DUTIES AND
RESPONSBILITIES

WHEREAS, the Town of Black Mountain Urban Forestry Commission is charged with
serving as an advisory and educational Commission on the urban trees and forests on publicly
owned and maintained property within the Town of Black Mountain, and the recognition of the
Town of Black Mountain as a “Tree City USA” demonstrates the Town’s commitment to
maintaining the tree canopy and urban forests that makes the Town a special place to visit and live;
and
WHEREAS, the Urban Forestry Commission reviewed the text of Section 20-287 Duties
and Responsibilities in 2017 and 2018 since its adoption to address opportunities for clarification
and to include new text to provide focus and direction due to growth as a Commission as a
commitment to the Board of Aldermen; and

WHEREAS, the following text amendments are required to carry out the Commission’s
Duties and Responsibilities;

NOW, THEREFORE, BE IT RESOLVED that Section 20-287 Duties and
Responsibilities is amended with the following (additions are underlined in bold italic and
deletions are shown as red struck text):

1. Sec. 20-287 – Duties and Responsibilities
(a) It shall be the responsibility of the Commission to study, investigate, counsel and develop
and update annually, and administer a written plan for the care, preservation, pruning,
planting, replanting, removal, or disposition of trees and shrubs in parks, along streets, and
in other public areas. Such plan, which will be presented annually, shall constitute the
official comprehensive Town Tree Plan.
(a) The mission of the Town of Black Mountain Urban Forestry Commission is to create an
awareness of the natural environment of the Town of Black Mountain by providing
leadership, appreciation, and active participation through public education and outreach
for the environmental, economic, and cultural value of trees in the Town in order to improve
the quality of life for the Town’s citizens.
(b) The commission, when requested by the board of aldermen, shall consider, investigate,
make finding, report, and recommend upon any special matter of question coming within
the scope of its work.
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(c) The Commission will act as a resource for local government, citizens, and businesses to
facilitate the merging of man-made and natural environments so that both are
accommodated and valued in the process. The Commission may recommend planting,
managing, and protecting trees on Town properties maximizing the environmental,
economic and social benefits the urban forest provides.
(d) The Commission shall serve as an advisory and educational Commission board to
the bBoard of aAldermen with the following duties and responsibilities:
(1)
To f Facilitate and encourage the planting, growth, maintenance, replacement,
and protection of trees within the tTown.
(2)
To foster the communication among citizens of the town that would provide the
needed protection of trees and to coordinate active measures to support their health and
growth within the town. Provide a forum for the exchange of communication and ideas
among citizens, businesses, environmental organizations, developers, and local
government, and encourage responsible land development.
(3) To c Conduct a tree survey inventory of existing trees along streets and on public
property within the tTown to monitor for tree health, to promote conservation, and to
promote education and awareness.
(4) To i Investigate available grants, loans, or contributions from other governmental
agencies, public or private corporations, or individuals, and to recommend the expenditures
of any proceeds toward the accomplishment of the Commission’s board's purpose.
(5)
Promote programs which encourage citizens to become better stewards of our
natural resources.
(6)
Provide educational resources, materials and workshops, and serve as a
clearinghouse for information about trees and urban forests.
(7)
Develop partners to strengthen and expand education and outreach to maintain
and enhance the Town’s trees and urban forests.
(8)
Organize and manage the Town’s Arbor Day celebration, apply annually for the
Tree City USA certification through the National Arbor Day Foundation, and provide
representation at urban forestry related events
(d)
The Commission will be responsible for establishing guidelines for the spacing of city trees
in accordance with the three species size classes in the official street tree species list. These
guidelines will cover spacing between street trees, the distance street trees may be planted from
curbs or curb lines and sidewalks, the distance street trees may be planted from any street corner,
the location of the street trees relative to overhead and underground water lines, sewer lines,
transmission lines, or other utilities, and any other areas involving the spacing of street trees, park
trees, or Town-owned trees.
(e)
The Commission shall submit an annual report of its activities and recommendations to
the bBoard of aAldermen and shall submit copies of its minutes and proceedings of its regular and
special meetings.
(f) The Commission is authorized to appoint Committees from its membership whose
function shall be fixed by the Commission at the time of appointment. The Committees may
be standing Committees and shall perform the duties as may be assigned by the Commission.
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READ, APPROVED AND ADOPTED, by a vote of _____ to _____ on this the ___ day of
May, 2019.

__________________________________________
Don Collins, Mayor
ATTEST:

__________________________________________
Angela L. Reece, Town Clerk
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TOWN OF BLACK MOUNTAIN BOARD OF ALDERMEN
REQUEST FOR BOARD ACTION
Meeting Date: May 13, 2019
SUBJECT:

Annual Road Closure for Christmas Parade, Public Hearing #O-19-07

AGENDA INFORMATION
Agenda Location:
Item Number:
Department:
Contact:
Presenter:

Public Hearing
9A
Building, Planning and Zoning Services Department
Jessica Trotman, Planning Director
Jessica Trotman, Planning Director

BRIEF SUMMARY: Call for a public hearing to close State Street for the annual Christmas Parade.

Last year staff learned the Christmas Parade was held on State Street without a proper permit from NC
DOT. We learned about this while trying to secure a road closure for the Veteran’s Day Parade.
Through this process, staff learned a road closure request for State Street is unlikely to be approved by
NC DOT because the available detour routes are not able to handle the same capacity of the street
requesting to be closed. NC DOT, presented an alternative. Town events, and events sponsored by the
town, can close State Street utilizing SS 20-169. In this process, the town alerts DOT to the potential
road closure. This provides DOT the opportunity to inform the town of potential conflicts, such a
maintenance or resurfacing work. After comments are received the town may adopt an ordinance.

MOTION FOR CONSIDERATION: To adopt Ordinance #O-19-07, for the annual road closure of
State Street for the annual Christmas Parade in Black Mountain on the first Saturday of December.
FUNDING SOURCE: N/A

ATTACHMENTS: Ordinance

MANAGER’S COMMENTS AND RECOMMENDATIONS:

AN ORDINANCE DECLARING A ROAD
CLOSURE FOR A TOWN OF BLACK MOUNTAIN
CHRISTMAS PARADE
#O-19-07
WHEREAS, the Board of Alderman of the Town of Black Mountain acknowledges a long tradition
of supporting the Chamber of Commerce, local businesses and communities during the holiday
season; and
WHEREAS, the Board of Aldermen acknowledges the annual parade requires approximately two (2)
hours to install signing and traffic control, and also requires approximately one (1) hour for removing
signs, traffic control, and litter;
NOW THEREFORE BE IT ORDAINED by the Board of Alderman of the Town of Black Mountain
pursuant to the authority granted by G.S. 20-169 that they do hereby declare a temporary road closure
during the day(s) and times set forth below on the following described portion of a State Highway
System route:
Date(s): First Saturday in December (in case of
inclement weather, the following Saturday will be
used)
Times: 2:00 p.m. to 5:00 p.m.
Route Description: US 70 Hwy from Flat Creek Road to Cragmont Road
This ordinance to become effective when signs are erected giving notice of the limits and times of the
event, and implementation of adequate traffic control to protect participants and to guide vehicles around
the event route.
READ, APPROVED AND ADOPTED, by a vote of _____ to _____ on this the 13th day of
May, 2019.
__________________________________________
Don Collins, Mayor

ATTEST:
__________________________________________
Angela L. Reece, Town Clerk

TOWN OF BLACK MOUNTAIN BOARD OF ALDERMEN
REQUEST FOR BOARD ACTION
Meeting Date: May 13, 2019
SUBJECT:

Annual Road Closure for Veteran’s Day Parades, Public Hearing #O-19-08

AGENDA INFORMATION
Agenda Location:
Item Number:
Department:
Contact:
Presenter:

Public Hearing
9B
Building, Planning and Zoning Services Department
Jessica Trotman, Planning Director
Jessica Trotman, Planning Director

BRIEF SUMMARY: Call for a public hearing to close State Street for the annual Veteran’s Day Parade.

Staff learned a road closure request for State Street is unlikely to be approved by NC DOT because the
available detour routes are not able to handle the same capacity of the street requesting to be closed. NC
DOT, presented an alternative. Town events, and events sponsored by the town, can close State Street
utilizing SS 20-169. In this process, the town alerts DOT to the potential road closure. This provides
DOT the opportunity to inform the town of potential conflicts, such a maintenance or resurfacing work.
After comments are received the town may adopt an ordinance.

MOTION FOR CONSIDERATION: To adopt Ordinance #O-19-08, for the annual road closure of
State Street for the Veteran’s Day Parade in Black Mountain on November 11.
FUNDING SOURCE: N/A

ATTACHMENTS: Ordinance #O-19-08

MANAGER’S COMMENTS AND RECOMMENDATIONS: To call for the public hearing to be held
at the next regularly scheduled meeting or as soon thereafter as possible.

ORDINANCE DECLARING A ROAD CLOSURE
FOR A TOWN OF BLACK MOUNTAIN
VETERNA’S DAY PARADE
#O-19-08
WHEREAS, the Board of Alderman of the Town of Black Mountain acknowledges the dedication of
the Veteran’s in our community, and wishes to show honor, respect and gratitude on Veteran’s Day;
and
WHEREAS, the Board of Aldermen acknowledges the annual parade requires approximately one
hour to organizing participants, twenty minutes to proceed through the route, and one hour to clean up.
NOW THEREFORE BE IT ORDAINED by the Board of Alderman of the Town of Black Mountain
pursuant to the authority granted by G.S. 20-169 that they do hereby declare a temporary road closure
during the day(s) and times set forth below on the following described portion of a State Highway
System route:
Date(s): November 11
Times: 2:00 p.m. to 4:30p.m.
Route Description: US 70 Hwy from Ridgeway Avenue to Dougherty Street
This ordinance to become effective when signs are erected giving notice of the limits and times of the
event, and implementation of adequate traffic control to protect participants and to guide vehicles around
the event route.
READ, APPROVED AND ADOPTED, by a vote of _____ to _____ on this the 13th day of
May, 2019.

__________________________________________
Don Collins, Mayor

ATTEST:

__________________________________________
Angela L. Reece, Town Clerk

